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An agency’s decision to take corrective action in response 
to a protest can set off a series of reactions for interested 
parties. The protester’s first reaction may be relief that an 
agency has recognized possible flaws in the procurement 
(while, for an intervenor, it likely would be frustration). 
The second reaction may be concern that the proposed 
corrective action may not remedy the flaws in the procure-
ment (or, as an intervenor, concern that the corrective ac-
tion may introduce new flaws). Finally, the protester’s third 
reaction may be confusion regarding what can be done to 
challenge the corrective action and, perhaps most impor-
tantly, when to raise that challenge. If a protester raises its 
concerns too early, it risks dismissal of the protest as pre-
mature. If a protester raises its grounds too late, it could 
lose the opportunity to ever have a protest forum address 
its concerns.

Assessing the timeliness requirements for protesting an 
agency’s corrective action can prove more difficult than it 
first may seem. Corrective action notices usually provide 
few specifics as to why an agency is taking corrective 
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action, the deficiencies an agency identified, and how the 
agency intends to resolve them. Due to their obscure na-
ture, corrective action notices can make it difficult for an 
offeror challenging corrective action to discern when, 
under U.S. Government Accountability Office (GAO) bid 
protest regulations, it knew or “should have known” of an 
adverse agency action.1 As a result, offerors sometimes 
struggle to determine when to challenge perceived im-
proper actions that the agency takes or fails to take during 
its implementation of the outlined corrective action. In 
this article, we discuss a number of GAO and U.S. Court 
of Federal Claims (COFC) decisions to illustrate the diffi-
culty in assessing the timeliness of a corrective action pro-
test. We also propose a new way to categorize these chal-
lenges in order to clarify the filing deadlines.

Standards for Timely Corrective Action Challenges
Challenges to corrective action filed at GAO must com-
ply with GAO’s bid protest regulations, which state that 
a protest based on other than alleged improprieties in 
a solicitation must “be filed not later than 10 days after 
the basis of protest is known or should have been known 
(whichever is earlier).”2 When a protester challenges an 
agency’s corrective action, GAO’s timeliness analysis 
turns on whether the corrective action alters the ground 
rules for the competition.3 GAO has stated that a chal-
lenge to corrective action that alters the ground rules of 
the competition “is analogous to a challenge to the terms 
of a solicitation,” which, like a challenge to the terms of 
a solicitation, “must be filed prior to the deadline for sub-
mitting revised proposals.”4 Likewise, “in those instances 
where the agency’s proposed corrective action does not 
alter the ground rules for the competition, [GAO has] 
considered a protester’s preaward challenge to be prema-
ture.”5 For example, in Accenture Federal Services, LLC, 
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into three categories rather than two: (1) the agency’s 
election to take corrective action, (2) the agency’s scope 
of corrective action, and (3) the agency’s execution of 
corrective action.

As discussed below, in most cases, challenges to catego-
ry one and category two must be raised as pre-award pro-
tests and will be found untimely if protested after a new 
award has been made. Additionally, category one chal-
lenges filed at GAO may be found untimely if not raised 
within 10 days of when the protester knew or should have 
known of the agency’s election. Category three challenges 
can only be raised post-award and generally will be found 
premature if protested earlier. Utilizing these categories 
can help a protester determine what specific aspect of an 
agency’s corrective action it seeks to challenge and when 
that challenge must be filed in order to be considered by 
GAO or the COFC.

Category One: Agency’s Election to Take 
Corrective Action
Challenges to an agency’s election to take corrective ac-
tion occur when a protester alleges that an agency’s elec-
tion to take any corrective action at all is improper, regard-
less of what specific actions the agency in fact proposes 
to undertake. In other words, an election challenge ad-
dresses if the agency should be able to take corrective ac-
tion in the first place. The Federal Circuit’s decision in 
Systems Application & Technologies, Inc. v. United States 
(SA-TECH) provides the quintessential example of a 
challenge to an agency’s election to take corrective ac-
tion. There, the Federal Circuit concluded that “[a]n 
arbitrary decision to take corrective action without ad-
equate justification forces a winning contractor to par-
ticipate in the process a second time and constitutes a 
competitive injury to that contractor.”16 Therefore, a 
challenge to an agency’s election to take corrective ac-
tion must be raised as a pre-award protest, before the 
agency implements its proposed corrective action.

Both GAO and the COFC are likely to conclude that 
such challenges are untimely if raised after the agency has 
implemented the corrective action and awarded a new 
contract. Under the COFC’s less stringent filing deadline, 
a protester is generally safe to challenge an agency’s elec-
tion to take corrective action any time prior to the dead-
line for proposal resubmission,17 provided the protester 
does not unreasonably delay to the point of triggering the 
doctrine of laches.18 When, precisely, a protester must file 
its pre-award protest at GAO presents a trickier issue. At 
GAO, it is not always clear whether election to take cor-
rective action constitutes a challenge to the ground rules 
of the competition (which is required to be raised prior to 
the deadline for proposal resubmission under 4 C.F.R.  
§ 21.2(a)(1)) or an action “other than those covered by
paragraph (a)(1)” (to be raised within 10 days of when the
protester knew or should have known of its grounds for
protest under 4 C.F.R. § 21.2(a)(2)).

For example, in Sumaria Systems, Inc.,19 protester 

GAO considered a corrective action challenge protested 
before the agency outlined the scope of its reevaluation.6 
GAO concluded that the protest was prematurely filed 
because, at that point, the agency had not altered the 
ground rules of the competition.7

In the other bid protest forum, the COFC evaluates the 
timeliness of a corrective action challenge using the stan-
dard outlined in Blue & Gold Fleet, L.P. v. United States.8 
When reviewing corrective action challenges, the COFC 
adheres to the principle that vendors cannot “sit on their 
rights to challenge what they believe is an unfair solicita-
tion, roll the dice and see if they receive award and then, if 
unsuccessful, claim the solicitation was infirm.”9 Under the 
Blue & Gold Fleet standard, some corrective action chal-
lenges must be raised prior to the due date for proposal sub-
mission (or, as is often the case when the agency takes cor-
rective action, resubmission).10 The analysis is fact-specific, 
turning on the precise nature of the error alleged. For in-
stance, in i3 Cable & Harness LLC v. United States, the 
COFC determined that while one post-award challenge to 
the agency’s price evaluation—the agency’s failure to reveal 
estimated quantities to the offerors during the course of cor-
rective action—constituted an untimely challenge to the 
terms of the solicitation, another post-award challenge to 
the agency’s price evaluation—application of those estimat-
ed quantities in conducting its price evaluation—constitut-
ed a timely protest to the agency’s evaluation.11

With regard to premature corrective action challenges, 
the COFC applies its typical ripeness standard. The COFC 
will generally consider a corrective action challenge “even 
when such action is not fully implemented.”12 At the same 
time, to be ripe for judicial review, the challenged aspect of 
the corrective action must constitute “a final agency action.”13 
To be considered final, the agency action must

(1) “mark the ‘consummation’ of the agency’s decision-
making process—it must not be of a merely tentative or 
interlocutory nature” and (2) “be one by which ‘rights or 
obligations have been determined,’ or from which ‘legal 
consequences will flow.’”14 In simpler terms, as the court 
summarized in Sheridan Corp. v. United States, is the pro-
tester challenging the implementation of corrective action 
or the results?15

Determining When to Challenge an Agency’s 
Corrective Action
While a helpful starting point, GAO’s “ground rules ver-
sus not” and the COFC’s “implementation versus re-
sults” litmus tests are not as black and white as they may 
seem. Instead, challenges to corrective action contain a 
sizable gray area when various aspects of an agency’s cor-
rective action must be protested. To more clearly ana-
lyze timeliness issues when it comes to corrective action 
challenges, it can be helpful to divide the agency action 
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Sumaria challenged its “technically unacceptable” rating, 
prompting the agency to take corrective action that in-
cluded revising the solicitation and seeking revised pro-
posals. Sumaria then filed an agency-level protest chal-
lenging the agency’s election to take allegedly overbroad 
corrective action, instead of simply correcting its initial 
evaluation error and awarding to Sumaria. The agency de-
nied the protest and issued a revised solicitation. Sumaria 
next filed a protest at GAO, challenging (1) the agency’s 
decision to take corrective action and (2) the terms of the 
revised solicitation issued as part of the agency’s corrective 
action as unduly restrictive. Sumaria filed its protest prior 
to the due date for proposal resubmission, but more than 
10 days after the adverse agency-level decision.

GAO dismissed Sumaria’s first protest ground, the chal-
lenge to the agency’s decision to take corrective action, as 
untimely under 4 C.F.R. § 21.2(a)(3), which requires an 
agency-level protester to file at GAO within 10 days of ac-
tual or constructive knowledge of an initial adverse agency 
action.20 GAO rejected Sumaria’s argument that the agen-
cy’s decision to reissue the solicitation constituted a 
change to the ground rules of the competition subject to 

the timeliness requirements of 4 C.F.R. § 21.2(a)(1). In-
stead, GAO concluded that “Sumaria challenges the agen-
cy’s corrective action, and not any particular changes to 
the ground rules of the procurement or to any alleged im-
proprieties on the face of the solicitation.”21 Because 
GAO’s timeliness rules required Sumaria to protest within 
10 days after it learned of the adverse agency action, GAO 
dismissed Sumaria’s first protest ground as untimely. In 
contrast, GAO found that Sumaria’s second ground of 
protest challenging the revised solicitation terms was sub-
ject to the § 21.2(a)(1) standard for challenges to the terms 
of the solicitation and therefore timely.

The Sumaria Systems decision demonstrates an impor-
tant distinction between challenges to an agency’s election 
to take corrective action and challenges to the scope of the 
corrective action. The protester attempted to challenge 
what was clearly the agency’s election to take corrective ac-
tion by characterizing its protest as a challenge to the agen-
cy’s scope of corrective action. Despite Sumaria’s attempt to 
characterize its protest ground as a timely challenge to the 

scope of corrective action, GAO determined that, in reality, 
Sumaria’s protest constituted an untimely challenge to the 
agency’s election to take corrective action.

It should be noted that the timeliness analysis in Sumaria 
Systems turned on the protester’s obligation to challenge the 
agency’s adverse decision in Sumaria’s agency-level protest 
within 10 days. The decision does not address whether, 
barring the agency-level protest, Sumaria’s challenge to 
the decision to take corrective action, GAO would have 
held Sumaria’s protest to the § 21.2(a)(1) standard (allow-
ing a protester to file any time prior to the due date for pro-
posal resubmission) or the § 21.2(a)(2) standard (requiring 
a protester to file within 10 days of when it knew or should 
have known of the agency’s election to take corrective ac-
tion). This distinction is crucial for the many corrective 
action challenges lodged not with the agency but instead 
with GAO.

Luckily, GAO indirectly addressed this distinction in 
Enhanced Veterans Solutions, Inc.22 There, GAO dismissed 
a challenge to the agency’s election to take corrective ac-
tion, which the protester had raised for the first time in its 
comments in a post-award protest. While the decision did 
not turn on the nuance between a scope challenge and an 
election challenge (because the protester would have been 
untimely under either standard), GAO still noted that a 
challenge to the agency’s election to take corrective action 
should have been raised within 10 days of the protester’s 
knowledge under § 21.2(a)(2) rather than prior to the 
deadline for proposal resubmission under § 21.2(a)(1):

We view this argument as an untimely challenge to the 
agency’s decision, announced in a letter dated December 
19, 2016, to take corrective action in response to FMI’s pro-
test of the original award to EVS. In these circumstances, 
our Bid Protest Regulations require a protester to raise an 
issue within 10 days of when it knew or should have known 
the basis for protest.23

These decisions highlight why, at least at GAO, it is im-
portant to distinguish between category one election chal-
lenges and category two scope challenges: While we have 
yet to identify a case specifically addressing whether an 
election challenge would be considered untimely if raised 
more than 10 days after the agency’s announced decision 
but prior to the deadline for proposal resubmission, several 
GAO decisions contain the same reference as Enhanced 
Veterans Solutions with regard to the 10-day limit.24

Protesters who take their corrective action challenges 
to the COFC do not have to be concerned with the differ-
ing timeliness standards that GAO employs for election 
and scope challenges. As discussed above, the COFC does 
not employ a 10-day filing deadline and therefore employs 
the Blue & Gold Fleet standard for both election and scope 
challenges. Nevertheless, the timeliness assessment still 
may not be black and white.

Protesters at the COFC may not need to distinguish 
between election and scope challenges (because both 
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have to be concerned with the differing 
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for election and scope challenges.
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challenges are governed by the same filing deadline), but 
they must still distinguish between election and execution 
challenges. For instance, in Centech Group, Inc. v. United 
States, the COFC rejected the defendant’s argument that 
the protester’s election challenge was a premature execution 
challenge.25 The COFC determined that the possibility 
that the protester may still receive the contract award did 
not render its election challenge premature. The COFC 
noted that challenges to an agency’s election to take cor-
rective action were “distinct from any future evaluation 
and award and give rise to different controversies than 
those which may arise from the new evaluation and award 
in the post-award landscape.”26 It therefore concluded that 
the protester’s election challenge was not premature, and 
was ripe for judicial review.27

In contrast, in Square One Armoring Service, Inc. v. 
United States,28 the protester structured its pre-award pro-
test as a challenge to the agency’s election to take correc-
tive action, alleging that the agency’s election to take cor-
rective action was a pretext to find a way to award the 
contract to another offeror. The COFC noted that the 
challenge raised “purely hypothetical arguments about fu-
ture events that [might] or [might] not occur.”29 In other 
words, the protester was actually challenging how the 
agency would carry out its corrective action (i.e., the agen-
cy’s execution of the corrective action). Accordingly, the 
COFC dismissed the protest as premature, determining 
that “[i]f at the conclusion of the re-procurement process, 
the record establishes that GSA ‘did not properly carry out 
the corrective action,’ Square One will have the opportu-
nity to challenge the new award decision.”30

In short, while the COFC’s standard for election chal-
lenges may be slightly less stringent than GAO’s standard, 
challenges to the agency’s election to take corrective ac-
tion require protesters to carefully consider what specific 
agency action they are challenging to ensure that they 
timely file category one election challenges in accordance 
with each forum’s rules.

Category Two: Scope of Agency’s Corrective Action
Category two of corrective action protests consists of 
challenges to the scope of the agency’s proposed correc-
tive action—generally, whether such action goes too 
far, or not far enough, in remedying the identified de-
fects in the initial procurement. A protest to the scope 
of the agency’s corrective action addresses not whether 
the agency should take corrective action, but rather what 
specific action it should undertake to cure the identified 
procurement defects.

Challenges to the scope of the agency’s corrective ac-
tion generally must be filed prior to the deadline for pro-
posal resubmission, regardless of the protest forum. At 
GAO, scope challenges fall into the “ground rules” catego-
ry of protests that GAO finds “analogous to a challenge to 
the terms of the solicitation,”31 and therefore must be pro-
tested prior to the deadline for proposal resubmission. The 
COFC will employ, as it does for election challenges, the 

Federal Circuit’s Blue & Gold Fleet standard for timeliness 
(requiring patent errors in a solicitation to be raised prior 
to the close of the bidding process). In other words, as stat-
ed in our favorite expression of the Blue & Gold Fleet prin-
ciple, “if there is a patent, i.e., clear, error in a solicitation 
known to the bidder, the bidder cannot lie in the weeds 
hoping to get the contract, and then if it does not, blind-
side the agency about the error in a court suit.”32

Additionally, both forums provide for an exception to 
their pre-proposal submission deadlines when the agency’s 
proposed corrective action does not provide for the sub-
mission of revised proposals. At GAO, such challenges 
must be raised within 10 days of when the scope of correc-
tive action was known or should have been known.33 At 
the COFC, such challenges should be raised as early as 
possible and, at a minimum, prior to the contract award.34

Category two scope challenges are a frequent subject 
of corrective action protests, as evidenced most recently 
by the Federal Circuit’s decision in Dell Federal Systems, 
L.P. v. United States.35 Because so many challenges to 
corrective action center on the scope of the agency’s cho-
sen path forward, GAO and the COFC have had consid-
erable opportunity to discuss timeliness issues associated 
with such protests.

Both forums will generally dismiss scope protests on 
timeliness grounds under one of two circumstances:  
(1) when a pre-award protest characterized by the protester
as a challenge to the scope of corrective action is, in reality,
a challenge to the execution of the corrective action (and is
therefore premature) and, conversely, (2) when a post-
award protest characterized by the protester as a challenge
to the execution is, in reality, a challenge to the scope of
corrective action (and therefore untimely).

GAO recently tackled the first circumstance, where a 
protester mischaracterized its challenge as an issue with 
the scope of the agency’s chosen corrective action, when in 
reality the protester’s concern constituted a challenge to 
the agency’s execution of the corrective action. In Accen-
ture Federal Services, LLC,36 the agency took corrective ac-
tion following a protest that alleged, among other issues, 
misleading discussions and/or a lack of meaningful discus-
sions. The corrective action notice indicated that the 
agency would correct an error in its prior evaluation notices 
by soliciting clarifications from one offeror. In the correc-
tive action notice, the agency also explained that if the 
clarification failed to remedy the error, the agency could 
still open discussions. An offeror submitted a pre-award 
protest in response to the agency’s corrective action no-
tice, arguing that the corrective action was improper be-
cause the error could only be fixed by conducting discus-
sions and soliciting revised proposals. GAO concluded 
that the challenge was premature “because the agency has 
not yet made a new source selection decision, and has in-
dicated that it has not ruled out the possibility that it 
might need to open discussions.”37

The Accenture decision distinguished a prior GAO de-
cision, Domain Name Alliance Registry, in which GAO 
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dismissed as untimely a post-award challenge to an agen-
cy’s failure to conduct discussions.38 In its analysis, GAO 
cited a letter protester DNAR had received from the agen-
cy at the commencement of the recompetition, identifying 
the information DNAR should submit for agency review 
during the reevaluation. The letter requested certain fi-
nancial statements as well as DNAR’s initial proposal. 
GAO noted that “[t]he letter nowhere mentions the possi-
bility that the agency will open discussions, or seek addi-
tional submissions,” and that, at that point, DNAR knew 
or should have known that the agency did not plan on 
considering opening discussions as part of its corrective 
action.39 GAO also explained that even if this initial letter 
had not been enough to put the protester on notice, the 
exchanges between DNAR and the agency several weeks 
before contract award “should have removed all doubt.”40 
As such, GAO determined that “DNAR knew or should 
have known that the agency did not intend to hold discus-
sions with DNAR, and, under the circumstances here, we 
think that DNAR could not reasonably await the agency’s 
second award decision without raising any challenge.”41 In 
Accenture, GAO distinguished the earlier decision, ex-
plaining that in Domain Name, “the agency’s actions—
from the time it initiated the corrective action until the 
second award decision—clearly indicated that the agency 
did not contemplate holding discussions.”42 In other words, 
the two protests are seemingly different because in Accen-
ture, the agency did not rule out having discussions, while 
in Domain Name, it did.

As evidenced by Accenture and Domain Name, the 
issue of when to challenge an agency’s discussions—or 
lack thereof—proves particularly challenging. GAO’s de-
cision American K-9 Detection Services, Inc.43 further 
highlights this difficulty. In that case, after a series of 
protests and reevaluations, the agency limited its com-
petitive range to two proposals, EODT and AK-9. In the 
midst of the recompetition, AK-9 protested the agency’s 
implementation of corrective action based on its belief 
that the agency was conducting “results oriented” discus-
sions rather than meaningful discussions. GAO dis-
missed the protest, finding that AK-9’s protest was pre-
mature since the award decision had not yet been made. 
“If AK-9 is not selected for award,” GAO stated, “it may 
raise whatever evaluation errors it deems appropriate, in-
cluding unequal discussions, at that time.”44 The agency 
subsequently made award to EODT, at which point AK-9 
challenged the agency’s failure to conduct meaningful 
discussions. The agency, citing Domain Name, argued 
that it had previously advised AK-9 that discussions 
would be limited and that AK-9 was therefore on notice 
that only certain aspects of its proposal would be dis-
cussed and revised. GAO disagreed, explaining that in 
Domain Name, “the agency clearly announced the 
ground rules of the corrective action so as to make them 
part of the solicitation.”45 In American K-9, by contrast, 
GAO concluded that the agency “did not clearly an-
nounce the ground rules of the corrective action and did 

not specifically indicate that no further discussions 
would be conducted.”46 Accordingly, GAO declined to 
dismiss the protest as untimely. GAO ultimately went on 
to sustain AK-9’s protest regarding unequal discussions.

Corrective action protests filed before the agency imple-
ments its intended corrective action do not always fail as 
premature, however, provided that the challenge does in 
fact address what the agency proposes to do (scope) rather 
than how the agency might do it (execution). In Jacobs Tech-
nology Inc. v. United States, the COFC determined that a 
protester’s challenge to the agency’s announced corrective 
action was ripe for judicial review even though the agency 
had not yet implemented its plan to reevaluate revised pro-
posals and make a new source selection decision.47 The 
COFC determined that the protest amounted to a chal-
lenge to the scope of the agency’s proposed corrective action 
and was therefore properly raised pre-award. The defendant 
argued that because the agency could still change course at 
any time prior to undertaking the proposed corrective ac-
tion, the proposal could not constitute a “final agency ac-
tion.” However, the COFC did not find the defendant’s ar-
gument persuasive: “The fact that the Army could change 
course in the future by, for example, amending or canceling 
the solicitation, does not render [the protester’s] claim un-
ripe.”48 The COFC then distinguished its earlier decision in 
Square One (discussed above) and again highlighted the dis-
tinction between a scope challenge and an execution chal-
lenge: “In contrast [to Square One], [the protester] is not 
challenging the Army’s execution of the corrective action . . . . 
Instead, [the protester] is challenging the scope of the Ar-
my’s corrective action itself, arguing that it is not broad 
enough to address the Army’s alleged bias.”49 Because the 
protester challenged the scope rather than the outcome of 
the corrective action, the COFC concluded that the protest 
was not premature.

On the other end of the spectrum we find the second 
set of circumstances that give rise to an unsuccessful scope 
challenge: the post-award protest characterized by the pro-
tester as a challenge to the agency’s execution of corrective 
action, when, in reality, the protest constituted a chal-
lenge to the scope of corrective action. In essence, these 
protests are synonymous with challenges to the terms of 
the solicitation raised during a post-award protest, which 
are notoriously dismissed as untimely. For example, in Vet-
erans Evaluation Services, Inc., in taking corrective action, 
the agency explained that it would not solicit or accept 
revised technical proposals, but would limit revised sub-
missions to offerors’ price and past performance.50 The 
agency also stated that it would utilize its previous techni-
cal evaluation as part of its new source selection decision. 
After the agency implemented its corrective action and 
awarded the contract, an unsuccessful offeror submitted a 
protest, alleging that the agency had committed errors in 
its technical evaluation. Dismissing the protest as untime-
ly, GAO observed that “[a]lthough couched in terms of a 
challenge to the agency’s technical evaluation, these alle-
gations actually are a challenge to the scope of the 
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agency’s proposed corrective action; [the protester] is alleg-
ing that the agency misevaluated technical proposals, and 
requesting that we recommend that the agency reevaluate 
those proposals.”51 As a result, GAO characterized the pro-
test as a “challenge to the scope of the agency’s proposed 
corrective action relating to the solicitation and evalua-
tion of revised technical proposals.”52 GAO explained that 
had the protester timely filed prior to the deadline for re-
ceipt of proposals, it “would have afforded the agency a 
timely opportunity to consider the propriety of its chosen 
course of action before soliciting revised proposals, engag-
ing in discussions and evaluating final proposal revi-
sions.”53 Because the protester chose to delay until after 
award, GAO found the protest untimely.

The COFC engaged in a similar analysis in Sonoran 
Technology & Professional Services, LLC v. United States.54 
In that case, the agency took corrective action by referring 
an offeror to the Small Business Administration (SBA) for 
a certificate of competency determination. When a pro-
tester attempted to challenge that corrective action deci-
sion after a new contract award had been made, the 
COFC dismissed the challenge as untimely. The COFC 
determined that while the agency did not formally open a 
second round of proposal submissions, its decision to take 
corrective action by referring an offeror to the SBA “is 
akin to a reevaluation of proposals for the initial con-
tract.”55 In other words, the court determined that So-
noran’s protest constituted a challenge to the scope of cor-
rective action rather than a challenge to the execution of 
corrective action. Accordingly, the COFC found that “So-
noran was not permitted to wait for the Air Force to com-
plete the corrective action to see if its award was upheld,” 
and dismissed the challenge as untimely.56

Category Three: Agency’s Execution of Corrective Action
Category three of corrective action protests consists of 
challenges to an agency’s execution of its corrective ac-
tion. Unlike a scope protest, which challenges what an 
agency intends to do to correct an identified deficiency, 
an execution protest challenges how the agency carries 
out its stated intention. For example, a challenge to an 
agency’s stated intention to conduct a price realism anal-
ysis as part of its corrective action constitutes a scope 
protest; a challenge to the results of that price realism 
evaluation constitutes an execution protest.57

In determining whether an execution challenge may be 
premature, the COFC will employ its ripeness standard to 
assess whether the claim “is premised upon contingent fu-
ture events.”58 Specifically, the COFC will review whether 
the protester’s challenge is “contingent on how the agency 
executes the corrective action.”59 If so, the COFC will find 
such a challenge premature if raised prior to award. GAO, 
on the other hand, will employ its “ground rules” test to 
determine if a pre-award protest addresses the ground rules 
of the competition (a timely scope challenge) or an evalua-
tion error (a premature execution challenge).60 Though 
protesters may only raise execution challenges after a new 

award has been made, many protesters (perhaps in an 
abundance of caution) attempt to raise these allegations as 
pre-award protests challenging how the agency may im-
properly conduct its corrective action. Accordingly, the 
timeliness risks associated with execution protests typical-
ly stem from challenges raised too early, rather than chal-
lenges raised too late. We addressed this issue to some ex-
tent already in the section on scope challenges above. The 
cases below address additional nuances in the distinction 
between scope challenges and execution challenges.

As noted above in the section addressing scope chal-
lenges, the fine line between scope challenges and execu-
tion challenges is often tested in the context of discus-
sions, with protesters challenging what the agency may 
or may not address in discussions undertaken in the 
course of corrective action. Nuclear Production Partners, 
LLC61 highlights this principle. Protester NPP filed a pre-
award protest challenging the agency’s limited discus-
sions. In carrying out its corrective action, the agency 
sent discussion letters to offerors addressing their cost 
savings approaches but did not allow proposal revisions 
outside of this issue “unless specifically invited to do so 
by discussion letter from the Contracting Officer.”62 NPP 
contended that offerors should have been permitted to 
revise all aspects of their proposals. GAO dismissed the 
protest as premature, citing the fact that the agency had 
stated that it may engage in “further communications 
with offerors.” GAO again distinguished the facts from 
those of Domain Name: “Based on the agency’s represen-
tation that neither its requirements nor the evaluation 
scheme have changed, we do not view the ground rules 
of this procurement to have been changed in a manner 
that warrants our pre-award review.”63 GAO therefore 
found the protester’s challenge premature.

GAO’s decision in Hewlett Packard Enterprise Co.64 pro-
vides another example of the fine line between scope and 
execution challenges. As noted above, a supposedly clear-
cut example of the distinction between scope and execu-
tion challenges is a price realism challenge: A protest to 
the agency’s decision to conduct such an analysis must be 
raised pre-award, whereas a protest to the results of the 
analysis can only be raised post-award. In Hewlett Packard, 
however, a protester was faced with a situation in which it 
was unclear whether the agency intended to conduct a 
price realism analysis. In light of an initial protest to the 
agency’s failure to conduct a price realism analysis, the 
agency elected to take corrective action to “conduct dis-
cussions with the technically-acceptable offerors, request 
revised price proposals compliant with the terms of the so-
licitation from those offerors, re-evaluate and issue an 
award decision.”65 The protester then challenged the pro-
posed corrective action as insufficient because “the agency 
will likely conduct an unreasonable price realism analy-
sis.”66 GAO dismissed this ground of protest, finding that 
“[t]o the extent the protester contends that the Army will 
not conduct a reasonable price realism evaluation as part 
of the agency’s corrective action, this argument is 
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premature as it merely anticipates that the agency will 
evaluate proposals unreasonably and in a manner incon-
sistent with the terms of the [request for proposal].”67

Notably, in reaching this conclusion, GAO cited to the 
agency’s response to the protest, in which it confirmed that 
the agency would conduct a price realism analysis as part of 
its corrective action, which is information the protester did 
not have at the outset. It is unclear whether the protester 
here took issue with the fact that the agency’s proposed 
scope of corrective action did not specifically confirm that it 
would conduct a price realism analysis, but nothing in the 
initial notice of corrective action (at least the excerpts in-
cluded in the GAO decision) confirmed that the agency 
would do so. Assuming the protester did harbor concerns 
regarding the agency’s failure to confirm that it would con-
duct a price realism analysis, it would seem that the protest-
er here had no other option than to file a pre-award protest. 
If the agency had not intended to conduct a price realism 
analysis, it is possible that a post-award protest would be 
found untimely under Domain Name, in which GAO found 
a challenge to the agency’s failure to hold discussions un-
timely because the agency’s initial letter to offerors “no-
where mentions the possibility that the agency will open 
discussions.” Similarly, if the protester here had not raised its 
price realism challenge pre-award, it seems that the agency 
would have been able to challenge a later protest because its 
initial corrective action notice “nowhere mentions the pos-
sibility that the agency will [conduct a price realism analy-
sis].” These cases demonstrate that, particularly in the area 
of discussions, occasionally only a fine (and fact-specific) 
line exists between a premature and untimely challenge to 
corrective action.

Outside of the discussions context, issues regarding cate-
gory three corrective action protests (execution challenges) 
arise most often when a challenger becomes aware of a con-
crete fact about how the agency intends to carry out its cor-
rective action (normally a scope issue) but that nevertheless 
does not alter the “ground rules” of the procurement, and 
therefore still falls within the category of execution chal-
lenges. GAO’s decision in SOS International, Ltd.68 presents 
a helpful example. In that case, protester SOSi filed a pro-
test challenging the agency’s evaluation of offerors’ propos-
als under the technical, past performance, and price factors. 
In response to that protest, the agency advised GAO that it 
intended to reevaluate offerors’ price proposals and make a 
new source selection decision. SOSi protested the agency’s 
corrective action, arguing that the proposed corrective ac-
tion alleged deficiencies relating to the evaluation of propos-
als under the technical and past performance evaluation 
factors. While GAO acknowledged that “where the agency’s 
proposed corrective action alters or fails to alter the ground 
rules for the competition (i.e., aspects that apply to all offer-
ors), we have considered a protester’s challenge of such to be 
analogous to a challenge to the terms of a solicitation,” it ul-
timately concluded that “the agency’s decision not to reex-
amine various aspects of the evaluation as part of its correc-
tive action does not effectively incorporate them into the 

ground rules for the competition.”69 In other words, GAO 
determined this issue to be a scope challenge rather than an 
execution challenge. Accordingly, GAO dismissed the pro-
test as premature.

GAO addressed the issue again recently in Deque Sys-
tems, Inc., in which a protester challenged the agency’s 
proposed corrective action (reevaluating both offerors) as 
improper because the procurement was set aside for small 
businesses and one of the offerors had been determined to 
be other-than-small for the procurement.70 The protester 
argued that the agency’s proposed corrective action would 
lead to an improper evaluation of an other-than-small 
business in a procurement set aside for small businesses. 
GAO disagreed that such a protest constituted a challenge 
to the “ground rules” of the competition: “[T]he agency 
has represented that neither the solicitation’s small busi-
ness set-aside requirement nor the evaluation scheme has 
changed. Thus, we do not view the ground rules of this 
procurement to have been changed in a manner that war-
rants our preaward review.”71 Instead, GAO characterized 
the protest as a premature challenge to the reasonableness 
of the agency’s eventual evaluation and award decision.

Again, these decisions highlight the fine line, and a 
fact-specific, flexible one at that, between the “ground 
rules” of the competition (which must be protested pre-
award) and the agency’s evaluation under those ground 
rules (which can only be protested post-award). The 
COFC noted as much in Sotera Defense Solutions, Inc. v. 
United States, in which it declined to rely on what it per-
ceived as “an obscure distinction between a ‘proposed cor-
rective action [that] alters or fails to alter the ground rules 
for the competition (i.e., aspects that apply to all offerors),’ 
and a ‘proposed corrective action [that] does not alter the 
ground rules for the competition.’”72 The COFC conclud-
ed that “[t]his GAO doctrine, in the court’s view, relies 
overmuch on determining whether the ‘ground rules’ of 
the competition have been altered, however those ground 
rules might be defined.”73

Even under the COFC’s standards, however, the issue 
of discussions can lead to uncertainty over when to chal-
lenge corrective action. For instance, in Texas v. United 
States, the State of Texas challenged the agency’s imple-
mentation of corrective action.74 In that case, the agency 
took corrective action to an earlier challenge by revising 
its earlier competitive range determination to include 
Texas. The agency then conducted discussions with multi-
ple offerors, including Texas. Texas then protested the 
agency’s implementation of its corrective action, arguing 
that once Texas was included in the competitive range, it 
was entitled to automatically receive the contract award 
under the Randolph-Sheppard Act and that the agency 
should not be allowed to conduct negotiations with other 
offerors in the competitive range. The protester framed its 
challenge as an objection to the scope of the agency’s cor-
rective action and asserted that its protest was ripe for judi-
cial review because it was challenging the “implementa-
tion of the Air Force’s corrective action which seeks to 
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negotiate with, and solicit final proposal revisions from, of-
ferors not otherwise eligible for award.”75

The COFC dismissed the challenge as premature. In 
concluding that the protest was not ripe for judicial review, 
the court noted that because the agency’s evaluation was 
ongoing, it was unclear whether Texas should receive pri-
ority under the Randolph-Sheppard Act. The COFC 
therefore found the challenge to be one of execution and 
not scope and that the challenge was premature: “Because 
the Air Force has not yet made a contractor selection deci-
sion, and may not take any action to which protestors even 
want to assert violations of the Randolph-Sheppard Act, 
the protest is not ripe.”76 Protesters should familiarize 
themselves with these “close call” distinctions between 
scope and execution challenges.

Conclusion
As evidenced by these cases, the timeliness standards for 
corrective action result in a highly fact-specific analy-
sis—the stereotypical “it depends” response. However, 
categorizing the agency’s action into one of these three 
categories—(1) the election to take corrective action, 
(2) the scope of the corrective action, or (3) the execu-
tion of the corrective action—provides additional pa-
rameters to guide offerors to the proper time to protest.
Carefully reviewing a protester’s concerns and iden-
tifying what precise agency action the protester seeks
to challenge could affect not only whether a protest is
timely, but also which forum the protester must file in.
As corrective action becomes more prevalent (in our ex-
perience), we expect both the COFC and GAO to dis-
cuss their standards and ultimately provide protesters
with additional guidance for ensuring the timeliness of
their protests, which will, in turn, save everyone time
and resources. For now, if this article demonstrates any-
thing, it is that the timeliness section in a protest, espe-
cially one that challenges corrective action, deserves as
much serious consideration and analysis as the merits of
the issues.   PL
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