Establish if the lease is caught by the Commercial
Tenancies (COVID-19 Response) Act (CTCR Act)

Does the tenant meet any one of the following 4 criteria (if 'yes', the lease is a 'small commercial lease’ and CTCR Act relief measures apply):
Criteria 1 a retail shop lease as defined in the Commercial Tenancy (Retail Shops) Agreements Act 1985 section 3(1}); or

Criteria 2 a small business lease, where the tenant owns or operates a small business and uses the land or leased premises for carrying on
that business - where "small business” is defined in the Small Business Development Corporations Act 1983 (WA) to mean a business
undertaking which:

i. is wholly owned and operated by an individual person or by individual persons in partnership or by a proprietary company within the
meaning of the Corporations Act 2001 of the Commonwealth and which:

A_ has a relatively small share of the market in which it competes; and
B. is managed personally by the owner or owners or directors, as the case requires; and
C. is not a subsidiary of, or does not form part of, a larger business or enterprise, or
ii. is declared by the Governor to be a 'small business' (none are currently declared); or
Criteria 3 a lease where the tenant is an incorporated association as defined in the Associations Incorporation Act 2015, section 3; or
Criteria 4 any other lease that is of a class prescribed by regulations for the purposes of this definition (although none prescribed currently).

Is there a breach of lease?

STOP. CTCR Act and Code do
not apply to the lease.

Did the breach occur on or after 30 March 20207

Note: the CTCR Act and Code do
not regulate Landlord responses to then prohibitions will apply):
breaches that occurred before 30 (A) failure to pay rent or other money payable under
March 2020. the lease,
(B) failure to open the premises or business for
business at the times required by the lease.

Is the breach any one or more of the following (if yes,

The Landlord may exercise the Landlord's rights
under the lease for the breach (provided the
breach was not an act or omission taken by the

Landlord must not take any of the following
‘Prohibited’ actions in the "emergency
period’ in respect of the breach:

tenant in order to comply with a written law
responding to COVID-19 in the "emergency « Eviction:
period” - such a breach is excused by the . Re-entn.lr;
Code). » Repossession;
= Distraint of goods;
* Forfeiture of lease;
» Termination of lease;
* Claiming Damages;
Is there a rent increase due under the » Claiming interest on unpaid rent;
lease terms during the "Emergency * Recovery of secunty including bonds;
Period?" » Exercising guarantee rights (including
making demand on bank guarantees)
= Any other remedy available to a Landlord

All rent increases are prohibited, unless
tumover rent

Next, establish if the lease is
caught under the Code




Does the tenant have annual tumover in the year ended 30 June 2019 less than $50 million? Note: if a franchisee tenant, measure the
franchisee tenant's tumover from the leased premises. If a corporate tenant and it is part of a corporate group, measure the corporate
group’s tumover. In any other case measure the tumover of the tenant's business at the leased premises.

Note: corporations taken to constitute a ‘group’ if they are
‘related corporations’ (as defined in the Corporations Act
2001 (Commonwealth) section 9).

No T
Yes

Yes, tumover was less

No, turover was $50
than $50 million.

million or more

Does the lease satisfy either (A) or (B) below?

(A) Tenant qualifies for the Commonwealth JobKeeper Scheme under section 7 (Coronavirus
Economic Response Package (Payments and Benefits) Rules 2020 (Commonwealth); or

(B) Tenant has, at any time dunng the ‘emergency period’, satisfied a decline in turnover test set out
in section 8 of those JobKeeper Scheme Rules.

STOP. The Code does
not apply to the Lease
(even though it is
regulated by the CTCR Yes

Act).

The tenant qualifies as an 'efigible’ tenant of a "small
commercial lease’ and the landlord and tenant must
negotiate under the code where the code requires.

Step 1 - The Request
Has the tenant requested any relief?

STOP. No action is Does the tenant's request for relief meet the minimum information requirements?

required by the landlord
- as no relief has been
requested.

The minimum information required is:

(A) a statement by the tenant that:
(i) the tenant's lease is a ‘small commercial lease': and
(i) the tenant is an 'eligible tenant’ in relation to the small commercial lease;

(B) sufficient and accurate evidence that the tenant is an eligible tenant; and

(C) sufficient and accurate evidence of the reduction in the tenants business tumover at
the leased premises during the 'emergency penod'.

No Yes

No action is required by the Landlord unless/until the
tenant makes a written request that meets the minimum
information requirements.

However we recommend the Landlord respond to
advise the tenant the claim fails to meet the Code's
minimum information requirements and cannot be
considered unless the necessary information is
provided

Step 2 - The Offer

Landlord must offer Tenant relief to apply during the
'emergency period' in accordance with the Code's
Principles (clause 7) by no later than:

(a) 14 days of relief request; or
(b) other time if agreed by Landlord and Tenant.




Step 3 - The Negotiation
Landlord and Tenant must then negotiate with a view to agreeing relief to apply during ‘emergency period' in accordance with the following
Code obligations and principles (Div 2 and 3):

Obligations - The landlord and tenant must each:
-co-operate;
-act reasonably and in good faith;
-act openly, honestly and transparently
-provide sufficient and accurate information that is reasonable in the circumstances of the negotiation
-not make onerous demands for information
Principle 1 - Landlord's offer must apply to the 'emergency period'.
Principle 2 - Landlord's offer must be proportionate to the reduction in tenant's turnover from the leased premises during the ‘emergency
perniod' [Code example states a 60% reduction in turmover should result in an offer of af least 60% rent relief ]
Principle 3 - Unless agreed otherwise, the decline in turover is calculated using the section 8 tests from the Coronavirus Economic
Response Package (Payments and Benefits) Rules 2020 (Cth), with any modifications appropriate to reflect the above Principle 2.
Principle 4 - Rent relief may be up to as much as 100%.
Principle § - Unless agreed otherwise, not less than 50% of relieved rent can be by waiver.
Principle 6 - More than 50% of relieved rent must be by waiver if- - by not giving more this would compromise the tenant's capacity to
comply with ongoing lease obligations AND the Landlord has the financial capacity to give more than 50% by waiver.
Principle 7 - If the landlord is "sub lessor' under a 'head lease’, any rent relief benefit under the head lease must be passed on to the tenant.
Amortisation Principle - Unless the Landlord and Tenant otherwise agree, deferred rent must be amortised starting on the earlier of
(a) the day on which the emergency period ends (currently 29 September 2020), and
(b} the expiry of the term of the lease,
and ending on the lafer of
(c) the end of the term of the lease (before any extension under the Code or otherwise), and
(d) 24 months.
Extension Principle - The Landlord must (other than with a few exceptions) offer the Tenant an extension of the term of the lease (on the
same terms as the existing lease), for a period equivalent to the period for which the rent is deferred.

Is agreement reached by the landlord and tenant? Step 4 - Documenting Agreement
Once reached, the agreement must be documented.

Optional Process Repeat - Material Change in
Tenant's Financial Circumstances
Is there a "dispute’ about the application of the CTCR The tenant may request further relief (and so effectively
Act, the Code, or whether a tenant has failed to pay repeat the process) if the tenant's financial
rent or money as a result of applicable COVID-19 circumstances change materially during the 'emergency
causes period'.

STOP. Cannot start the
dispute resolution
process under CTCR
Act unless there is a
'dispute’ that qualifies to
be determined under the
CTCR Act's dispute
resolution process

A party to the "dispute’ may apply to have the "dispute’

determined by SAT (time limits apply) provided that:

(a) none of the parties has requested the Small
Business Commissioner to assist or undertake
alternative dispute resolution, and the parties agree
to the application to SAT; or

(b) a certificate has issued from the Small Business
Commissioner that alternative dispute resolution is
unlikely to resolve the dispute, or would not be
reasonable in the circumstances, or has failed.




