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 U.S. Retail Distribution Strategy 

 Distribution in the European Union  

 Germany - Developments before and after Coty 

 Recent UK Developments 

 Distribution Strategies in China and Hong Kong 



U.S. Retail Distribution Strategy 



DISTRIBUTION STRATEGY 

 We cannot maintain profitability without control over our distribution 
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Creation of a Transparent 
Authorized Dealer Network 

Limited and Qualified 
Online Dealers 

Unilateral Pricing Policy 
Monitor and Take Action 
Against Transshipping  

Gray Market 

 

 
Sustainable Dealer 

Margins 
Healthy Channel Growth 
Increased Brand Equity 

 
 

Greater 
Authorization 

= 
Greater 

Stabilization 

Limited third  
party reseller 
authorization 

(i.e. Marketplaces) 

Ability to go after 
authorized dealers 

selling through 
unwanted channels 

(i.e. Amazon,  
Jet.com, 

Walmart.com) 



UNILATERAL ADVERTISED PRICING POLICY 

Unilateral Policy – What is it?? 

Unilateral Policy is the application of United States Supreme cases starting in 

1919 with U.S. vs. Colgate.  Under these cases the Court has consistently held 

that “a [manufacturer] acting alone may announce a resale pricing policy, and 

unilaterally refuse to deal with those who decline to observe it.” 
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Unilateral Policy M.A.P. 

Unilateral (one sided)  
i.e. Announced, not signed 

Bilateral (agreement)  
i.e. Signed by manufacturer & dealer.  
Offer and acceptance.  
Lack of signature does not make it 
unilateral. 

Applies to advertised and resale 
price; can prohibit “add to cart for 
best price.” 

Can only apply to advertised price. 
Cannot prohibit “add to cart for best 
price.” 
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Type of 
Document 

Limitations 

Legal 
Justification 

Two Independent Rights: 
Reseller: Has the right to set its 
own advertised & retail price; 
Manufacturer: Has the right to 
announce the conditions under 
which it will continue to supply. 

Manufacturer can dictate how its 
cooperative advertising dollars 
are spent or what type of 
advertising it will reimburse. 

UNILATERAL POLICY VS M.A.P.  



Manufacturers can choose to 
stop supplying a reseller. 

Manufacturers can only cut off co-op 
advertising funds for a limited period 
of time, i.e. 30, 60, 90 days; 
Cannot limit or terminate supply 
under any circumstance. 
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Recourse 
Available 

Can 
Reseller 
Set its 
Own 
Prices? 

Resale Price: Yes 
Advertised Price: Yes 

Resale Price: Yes 
Advertised Price: Yes 

Strike 
Policy 

Flexibility in enforcement, but 
not a preordained strike 
process. 

Multiple strike policy possible 

Unilateral Policy M.A.P. 

UNILATERAL POLICY VS M.A.P.  



Antitrust penalties 
 Fines – up to $100 million for corporations and $1 million for individuals 
 Civil penalties 
 Incarceration – up to ten years in prison per violation 
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UNILATERAL ADVERTISED PRICING POLICY – 
LEGAL RISKS 



How do we mitigate our legal risk? 
 Manage all external communications regarding our unilateral policy (single 

point of communication) 
 Train all sales staff annually 
 Ensure everyone understands the policy and their role within it 
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UNILATERAL ADVERTISED PRICING POLICY 
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Distribution in the European Union 



SOME UNIQUE PRINCIPLES TO BEAR IN MIND  
IN THE EU 

 Rules stricter in terms of restricting EU-based resellers: 
 From selling outside their territory 
 From selling online 
 With respect to their resale prices 

 Unlawful terms / agreements: 
 Can be unenforceable  
 Can expose companies to investigation and potential sanctions 

 
 But there are legal and effective ways of designing a distribution strategy to 

get as close as possible to the objectives achievable in the U.S. and to 
maximize your brand image and sales 
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RESTRICTING WHO CAN RESELL YOUR PRODUCTS 

 General rule: reseller can sell your products to whomever it wishes 
 Main Exceptions 

 Exclusive distribution   
 Not typically used for luxury retail (except limited editions)  

 Selective distribution   
 Only resellers meeting certain criteria can resell your product 
 Special rules apply 
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WHAT IS SELECTIVE DISTRIBUTION? 
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Usually used for: 
 Hi-tech products  

 Technical support or information required 
 
 
 
 
 

 Luxury products  
 Appropriate retail environment required for brand image 
 
 
 
 
 
 

 Can be used to enhance a brand image and maximize sales by promoting a 
high quality sales and user experience  

 
 



WHAT’S NEW  

 European Union 
 Current opportunities and challenges 
 Coty 
 

 Germany 
 And after Coty…? 
 And except for Coty? 
 

 UK  
 Ping 
 Online RPM and e-commerce developments 
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SIGNIFICANT DEVELOPMENTS FOR THE FASHION 
AND LUXURY INDUSTRIES  

 European Commission’s final report in its sector inquiry into e-commerce  
 Investigations and renewed interest from the Commission in vertical 

restraints and online sales in the EU 
 Mango (belonging to Punto Fa), Oysho and Pull & Bear (both belonging 

to Inditex), and Dorothy Perkins and Topman (both belonging to Arcadia) 
– but also other retail sectors (the coffee machine producer De Longhi 
and photo equipment manufacturer Manfrotto) have reviewed their 
practices 

 Guess settlement discussions with Commission 
 Nike, Sanrio and Universal Studios under investigation 

 Coty 
 Strong advocacy from the Commission to ensure predictability and a 

coherent approach in the EU 
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COTY FINDINGS – SELECTIVE DISTRIBUTION AND 
DELIMITATION OF Pierre Fabre 

 A selective distribution system designed, primarily, to preserve the luxury 
image, is compatible with Article 101(1) TFEU on condition that the Metro 
criteria are met 
 “Selective distribution is not prohibited by Article 101(1) TFEU, to the 

extent that resellers are chosen on the basis of objective criteria of a 
qualitative nature, laid down uniformly for all potential resellers and not 
applied in a discriminatory fashion, that the characteristics of the 
product in question necessitate such a network in order to preserve its 
quality and ensure its proper use and, finally, that the criteria laid down do 
not go beyond what is necessary (Metro, paragraph 20). 

 Pierre Fabre solely concerned the goods at issue and the contractual clause in 
question (i.e. a prohibition of online sales)  

16 



COTY FINDINGS – MARKETPLACES BAN  

 Significant impact of e-commerce sector inquiry on Court reasoning  
 Importance of marketplaces and absence of uniform trend (Member 

States, company size) 
 Metro criteria apply to clause designed to preserve luxury image 
 Marketplace ban is appropriate 
 Goods exclusively associated with authorized retailers 
 No contractual link with marketplace to ensure quality  
 Liable to harm luxury image 

 Marketplace ban is proportionate 
 Consumers can still find and compare products online 
 Pre-defined quality conditions are not as effective 
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COTY FINDINGS – ONLINE ADVERTISING 

In Coty, based on pre-determined conditions, permitted to advertise on third-
party platforms and use online search engines  
 Coty suggests that combining marketplace ban with a general ban on online 

advertising and use of keywords might be difficult to justify 
 Few indications in sector inquiry report on practices that would be 

problematic  
 Only clear point: restrictions on retailer’s ability to use manufacturer’s 

trademark/brand in retailer’s domain name help to limit confusion 
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OPPORTUNITIES FOR BRANDS AND  
MANUFACTURERS 1/2 

Favorable outcome in line with sector inquiry  
 Reaffirmation that selective distribution is compatible with Article 101 TFEU if 

the Metro criteria are satisfied 
 Even outside a selective distribution system, a ban should be permissible as it 

does not constitute a hard-core restriction 
 Not a restriction of passive sales to end users (Article 4(c) Vertical Block 

Exemption Regulation (VBER)) 
 Not a customer resale restriction (Article 4(b) VBER) - not linked to 

selective distribution   
 Coty and VBER applicable to any type of product, including non-luxury 

products - as recently confirmed by the Commission 
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OPPORTUNITIES FOR BRANDS AND 
MANUFACTURERS 2/2 

Selective distribution allows for much greater control over sale of products  
 Now clear that marketplace bans pose low legal risk 
 After Coty, more clarity and predictability for companies 

 A marketplace ban outside of Article 101(1) TFEU if Metro criteria met 
 If market shares < 30%, exempted by VBER 
 If market shares > 30%, assessment under Article 101(3) TFEU - but 

should not be qualified as restriction by object 
 Selective distribution can be operated for other product categories  

20 



Germany – Developments Before and After Coty 



 Highest usage of online marketplaces in EU (62% of retailers)  

 Strictest approach in Germany in particular of the German Federal Cartel 
Office (FCO): considered per se platform bans inadmissible (Adidas, Asics) 

 BUT Higher Regional Court of Frankfurt considered concrete ban for sale of 
backpacks via Amazon admissible  

 as limited to one specific marketplace which was not member of selective 
distribution system  

 customer perceived marketplace as the seller 

 necessary to safeguard qualified customer advice and to indicate high 
product quality 

  Appeal to German Federal Court of Justice (BGH) withdrawn by the 
claimant Cortexpower in 2017 

BACKGROUND 



AND AFTER COTY…? 

 Market place bans 

 President of FCO, Andreas Mundt: “The ECJ obviously tried very hard to 
limit its opinion to the area of genuinely prestigious products”. “The 
decision will have only limited impact on the decision practice of the FCO 
which up to date concerned only branded but not luxury products.”  

 Online marketing 

 BGH, 12 December 2017, KVZ 41/17 (ASICS)  

 per se prohibitions of price comparison tools which are not tied to quality 
requirements are (undoubtedly) illegal, and  

 qualify as hardcore restriction under Article 4 (c) VBER 



AND BEYOND COTY…? 

Guidelines from FCO re RPM of July 2017 
 Designed for food retailing industry, BUT can also be significant for other 

industries with comparable market conditions 

 Going beyond EU law even unsuccessful unilateral attempts to enforce RPM 
are forbidden (§ 21 ARC) 

 Admissible recommended retail prices can be considered RPM due to 
accompanying behavior, thus  

 avoid any form of pressure, inducement or information on behavior of 
other retailers 

 avoid explaining pricing strategy several times  

 pay particular attention to risk of getting involved in retailers’ discount 
campaigns 



FCO’s STRICT PURSUIT OF RPM 

 Clothes – fines of about EUR 11 million against two companies in clothing 
business (2017 ) 

 Furniture – fines of about EUR 4.5 million against 5 companies and 4 
managers (2016) 

 Haribo – fines of about EUR 60 million against the producer and leading 
companies from food retailing industry (2016) 

 Beer – fines of about EUR 112 million against 11 companies (2016) 

 Etc. 



Recent UK Developments 



INCREASING ACTIVISM OF COMPETITION AND 
MARKETS AUTHORITY (CMA) 

 Online Resale Restriction Cases 
 Mobility scooter cases – August 2013 and March 2014 (also involved 

MAP clauses or statements) 
 Ping Europe - August 2017 - fined £1.45 million for banning sale of 

custom-fit golf clubs online despite CMA accepting that policy pursues a 
legitimate commercial objective (promoting in-store custom fitting) – i.e. not 
price driven 
 But CMA considers should have achieved through less restrictive 

means 
 Appeal hearing before Competition Appeal Tribunal in May 2018 
 CMA intimated that fine would have been significantly higher had it 

concluded the ban was not in pursuit of a genuine commercial aim 
 

27 



INCREASING ACTIVISM OF CMA 

Online Resale Price Maintenance Cases 
May 2016 - catering equipment: + £2m for minimum advertised price policy  

 May 2016 - bathroom fittings: almost £800k for banning prices below RRP 
 June 2017 - light fittings: £2.7m for orally imposing maximum discount 
 “Warning” and “advisory” letters to brands and retailers  
 Warning letters: 85 in 2015, 63 in 2016, 19 in 2017 (require response 

detailing what company has done / is planning to do to ensure 
compliance) 

 Advisory letters: 13 in 2015, 31 in 2016, 42 in 2017 (require 
acknowledgement of receipt) 

 25% uplift in fine in light fitting case for ignoring warning letter 
 2017 - CMA re-issued open letter to suppliers and retailers about online RPM 
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OTHER RELEVANT DEVELOPMENTS 

Banning pure online players? 
 

 March 2018 - Online cosmetics portal Beauty Bay filed a claim against 
L'Oréal in English High Court 

 
 Expected to touch on when it is reasonable for a brand owner to require a 

reseller to have a physical shop in order to sell online 
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Distribution Strategies in China and Hong Kong 



LUXURY BRANDS EASTERN MIGRATION 
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INTERNET MARKETPLACES  

Products start ending up Online 
 Ignore? 
 Establish Control 



DISTRIBUTION STRATEGIES IN PRC AND HK 
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US PRC HK EU 

Pricing Policy 

Authorized 
Dealers 
Geographical 
Restrictions 
Limit Online 
Sales 

 
 

Prohibit 
Online Sales 

? ? 



CHINA 

klgates.com 34 

Anti-Monopoly Law (AML) of China-  Effective- August 1, 2008 
 
Three Pillars: 
1. Merger Control 
2. Monopoly Agreements 

  Agreements that restrict competition 
3. Abuse of Monopoly Power 

 Cannot abuse dominant market position  

 
 



CHINA - RESALE PRICE MAINTENANCE 
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 National Development and Reform Commission (NDRC) 
 Per Se 

 Courts 
 Rule of Reason   

 Yutai v. Hainan Province Price Bureau 
 Opportunity for Court had opportunity to address different interpretations 
  Yutai  

 Court upheld different standards  
 Public Enforcement -  Per se 
 Private Enforcement - Rule of Reason 



HONG KONG 
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HK Competition Ordinance        
 
The Ordinance prohibits restrictions on competition in Hong Kong through 
three competition rules: 
 
 The First Conduct Rule prohibits anti-competitive agreements 

 
 The Second Conduct Rule prohibits abuse of market power 

 
 The Merger Rule prohibits anti-competitive mergers and acquisitions 



HONG KONG- RESALE PRICE MAINTENANCE 
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 Agreement 
 Unilateral Policy 
 MSRP 
 

 

 

 

 

 

 



DO YOU HAVE QUESTIONS? 
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Neil Baylis, Partner UK 
neil.baylis@klgates.com  

Chris Finnerty, Partner U.S. 
chris.finnerty@klgates.com  

Annette Mutschler-Siebert, 
Partner Germany 

annette.mutschler-siebert@klgates.com  

Michael Murphy, Partner U.S. 
michael.r.murphy@klgates.com  

Francesco Carloni, Partner Belgium 
francesco.carloni@klgates.com  

mailto:neil.baylis@klgates.com
mailto:neil.baylis@klgates.com
mailto:Annette.mutschler-siebert@klgates.com
mailto:neil.baylis@klgates.com
mailto:francesco.carloni@klgates.com



	Luxury & Fashion Webinar –�Optimizing Your Brand Equity and �Distribution Strategy
	Slide Number 2
	U.S. Retail Distribution Strategy
	DISTRIBUTION STRATEGY
	UNILATERAL ADVERTISED PRICING POLICY
	Slide Number 6
	Slide Number 7
	UNILATERAL ADVERTISED PRICING POLICY –�LEGAL RISKS
	UNILATERAL ADVERTISED PRICING POLICY
	Distribution in the European Union
	SOME UNIQUE PRINCIPLES TO BEAR IN MIND �IN THE EU
	RESTRICTING WHO CAN RESELL YOUR PRODUCTS
	WHAT IS SELECTIVE DISTRIBUTION?
	WHAT’S NEW 
	SIGNIFICANT DEVELOPMENTS FOR THE FASHION AND LUXURY INDUSTRIES 
	COTY FINDINGS – SELECTIVE DISTRIBUTION AND DELIMITATION OF Pierre Fabre
	COTY FINDINGS – MARKETPLACES BAN 
	COTY FINDINGS – ONLINE ADVERTISING
	OPPORTUNITIES FOR BRANDS AND �MANUFACTURERS 1/2
	OPPORTUNITIES FOR BRANDS AND MANUFACTURERS 2/2
	Germany – Developments Before and After Coty
	Slide Number 22
	AND AFTER COTY…?
	AND BEYOND COTY…?
	FCO’s STRICT PURSUIT OF RPM
	Recent UK Developments
	INCREASING ACTIVISM OF COMPETITION AND MARKETS AUTHORITY (CMA)
	INCREASING ACTIVISM OF CMA
	OTHER RELEVANT DEVELOPMENTS
	Distribution Strategies in China and Hong Kong
	Slide Number 31
	Slide Number 32
	DISTRIBUTION STRATEGIES IN PRC AND HK
	Slide Number 34
	Slide Number 35
	Slide Number 36
	Slide Number 37
	Slide Number 38
	Slide Number 39

