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REGULATION O REPORTING AND RECORDKEEPING
REQUIREMENTS—IS RELIEF ON THE WAY?

Lending to insiders is a regulatory “danger zone” for the
banker. Banks are subject to a host of rules specifically
governing extensions of credit to officers, directors,
principal shareholders and certain other parties and
significant recordkeeping and reporting obligations
relating to such transactions. The most well-known and
universally applicable set of rules governing loans to
insiders are set forth in Sections 22(g) and 22(h) of the
Federal Reserve Act (codified at 12 U.S.C. §§ 375a and
375b respectively) and implementing Regulation O of
the Board of Governors of the Federal Reserve System
(codified at 12 C.F.R. § 215) (“Regulation O”).!
Regulation O applies to both state and federally
chartered commercial banks, savings associations and
savings banks, and not just member banks of the Federal
Reserve System. (This Update will use the term “bank”
to refer to institutions subject to these requirements.)

The Office of the Comptroller of the Currency (“OCC”)
(at 12 C.F.R. § 31.2), the Federal Deposit Insurance
Corporation (“FDIC”) (at 12 C.F.R. § 337.3), and the
Office of Thrift Supervision (“OTS”) (at 12 C.F.R.

§ 563.43) also have each promulgated regulations
subjecting the institutions they regulate generally (all
referred to as “banks”) to Regulation O, which applies
to loans and extensions of credit by a bank to its
executive officers, directors, principal shareholders and
their related interests (collectively “insiders”) and
insiders of its holding company or holding company
subsidiaries.

The recordkeeping and reporting are among the least
well-known and more complicated requirements of
Regulation O. It is very easy to overlook one or more
of these obligations as the attachment to this Update

shows. Some reports are made to regulators, others to
the institution or its board of directors. Some are made
annually, others quarterly and still others within a stated
period of time after the occurrence of an event. In some
cases, the institution has an obligation to file a report
with regulators. In others, the executive officer, director
or principal shareholder is obligated to file a report with
the full board. But help may be on the way in the form
of H.R. 1375, the Financial Services Regulatory Relief
Act 0of 2003 (“Regulatory Relief Bill”). The Regulatory
Relief Bill, if enacted, would eliminate some Regulation
O recordkeeping and reporting requirements. This
Update reviews the current Regulation O recordkeeping
and reporting requirements and explains how the
Regulatory Relief Bill, if enacted into law, would
eliminate some of these requirements.

However, whether and when such relief ultimately will
be enacted are both uncertain. Therefore, institutions
must continue to comply with all of these provisions
until repeal is effective and, if certain of these
requirements are repealed by this legislation, institutions
must continue to comply with the remaining reporting
and recordkeeping requirements.

RECORDKEEPING REQUIREMENTS

A bank is obligated to maintain records that demonstrate
its compliance with Regulation O.

12 C.FR. § 215.8(a).

The bank itself must compile an annual survey that
identifies all persons or entities qualifying as insiders.
12 C.F.R. § 215.8(b)(1). This is not as simple as it
might initially appear for several reasons. First, a bank

! Insider reporting and disclosure requirements relating to extensions of credit from correspondent banks and included in
Regulation O implement Section 106(b)(2)(G) of the Bank Holding Company Act Amendments of 1970, 12 U.S.C. § 1972(2)(g).
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frequently forgets to take an annual board vote
identifying its “executive officers” who are authorized
to participate in “major policymaking functions.” By
not doing this, the bank increases the likelihood that
every vice president will be treated as an “executive
officer” subject to Regulation O reporting. This is
unnecessary and can be burdensome. Second, banks
often fail to identify new “related interests” of existing
insiders created since the last annual survey. The
obligation to conduct a survey to identify all insiders to
the bank is annual. The bank should keep records
showing that it actually conducted an annual survey.

A bank is also required to maintain records of any
extensions of credit to insiders, including the amount
and terms of each extension of credit. 12 C.F.R.

§ 215.8(b)(2). The standard borrower loan file with the
record of the extension of credit should be sufficient for
these purposes. Regulation O does not require a bank to
keep a special log of, or segregate loan files on,
extensions of credit made to insiders. Banks often keep
such logs to help track extensions of credit to insiders
that may have been on their books at some point during
the examination period and subsequently repaid or sold.

In addition to the “survey” method, Regulation O gives
a bank two other recordkeeping options for extensions
of credit by the bank to insiders of the holding company
or its affiliates—the “borrower inquiry” and the
“alternative” methods. Under the “borrower inquiry”
method, the bank can ask the borrower to identify itself
as an insider of the holding company or affiliate and
maintain records identifying the amount and terms of
any extension of credit to a borrower identifying itself
as an insider. 12 C.F.R. § 215.8(¢c)(2). In other words,
the bank can shift responsibility for identifying insiders
of its holding company or the holding company’s
affiliates by asking its borrower to identify itself as such
an insider. Under the “alternative” method, the bank
can use any other method of recordkeeping to track
extensions of credit to insiders of a holding company
and holding company affiliates that the bank’s primary
federal banking regulator determines to be “at least as
effective” as the survey or borrower inquiry methods.
12 C.ER. § 215.8(¢c)(3).
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REPORTING REQUIREMENTS
Regulation O has seven distinct reporting or disclosure
requirements for extensions of credit to insiders.

1. Report of Extensions of Credit by Bank to
Executive Officer

Regulation O allows a bank to extend credit to its
executive officers in the following limited situations: to
finance the education of their children; to finance or
refinance the acquisition, construction or improvement
of a personal residence secured by a first mortgage lien;
a borrowing fully secured by U.S. Government
obligations or deposit account; or for any other
purposes which do not exceed the greater of 2.5% of the
bank’s unimpaired capital and surplus or $25,000, but in
no event more than $100,000. 12 C.F.R. § 215.5(c).
Any extension of credit by a bank to any of its executive
officers must be promptly reported by the executive
officer to the board of directors. 12 C.F.R.
§ 215.5(d)(1). The report should be in writing.

2. Report by Executive Officer of Extensions of
Credit from Other Banks

An executive officer of a bank who becomes indebted to
any other bank or banks in an aggregate amount greater
than the amount specified for a category of credit in 12
C.F.R. § 215.5(c) described immediately above must,
within ten days of the date the indebtedness reaches
such a level, make a written report to the board of
directors of the officer’s bank. 12 C.F.R. § 215.9.
Typically under this requirement, executive officers are
required to report aggregate extensions of so-called
“other purpose loans” in excess of $100,000. The
report must state the lender’s name, the date and amount
of each extension of credit, any security for it, and the
purposes for which the proceeds have been or are to be
used. 12 C.F.R. § 215.9.

3. Filings for New Extensions of Credit to
Executive Officers with Call Report

A bank must include with (but not as part of) each
report of condition (quarterly call report) filed pursuant
to 12 U.S.C. § 1817(a)(3) a report of all extensions of
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credit made by the bank to its executive officers since
the date of the previous report of condition. 12 C.F.R.
§ 215.10.

4. Public Disclosure of Extensions of Credit by

a Bank to its Executive Officers and

Principal Shareholders
Upon receipt of a written request from the public, a
bank must make available the names of each of its
executive officers and each of its principal shareholders
(i.e., shareholders who own or control more than 10%
of any class of voting stock) to whom, or to whose
related interests, the bank had outstanding as of the end
of the latest previous quarter of the year, an extension
of credit that, when aggregated with all other
outstanding extensions of credit at such time from the
bank to such person and to all related interests of such
person, equaled or exceeded 5% of the bank’s capital
and unimpaired surplus or $500,000, whichever amount
is less. No disclosure is required if the aggregate
amount of all extensions of credit outstanding at such
time from the bank to the executive officer or principal
shareholder of the bank and to all related interests of
such a person does not exceed $25,000. A bank is not
required to disclose the specific amounts of individual
extensions of credit. 12 U.S.C. § 1817(k);
12 C.FR. §215.11(b); 12 C.F.R. § 349.4.

A bank must maintain records of all requests for the
information described in the preceding paragraph, and
the disposition of such requests. These records may be
disposed of two years from the date of the request.

12 C.FR. § 215.11(c); 12 C.F.R. § 349.4(c).

12 C.F.R. § 215.11 does not apply to state-chartered,
nonmember banks. 12 C.F.R. § 337.3(a). However,
FDIC has issued its own regulations containing the
same requirements. 12 C.F.R. § 349.4.

5. Report of Extensions of Credit to Executive
Officers or Directors Secured by Bank Stock

Each executive officer or director of a bank whose
shares are not publicly traded must report annually to
the board of directors the outstanding amount of any

credit that was extended to the executive officer or
director and is secured by shares of the bank.
12 C.FR. § 215.12.

6. Report by Executive Officers and Principal
Shareholders of Outstanding Extension of
Credit from Correspondent Banks

If during any calendar year an executive officer or
principal shareholder of a bank or a related interest of
such a person has outstanding an extension of credit
from a correspondent bank, the executive officer or
principal shareholder must, on or before January 31 of
the following year, make a written report to the board of
directors of the bank. 12 C.F.R. § 215.22(a); 12 C.F.R.
§ 349.3(a). The report (FFIEC Form 004) must contain:
(1) the maximum amount of indebtedness of the
executive officer or principal shareholder and of each of
that person’s related interests to each of the bank’s
correspondent banks during the calendar year; (2) the
amount of indebtedness of the executive officer or
principal shareholder and of each of that person’s
related interests outstanding to each of the bank’s
correspondent banks as of ten business days before the
report is filed?; and (3) a description of the terms and
conditions (including the range of interest rates, the
original amount and date, maturity date, payment terms,
security, if any, and any other unusual terms or
conditions) of each extension of credit included in the
indebtedness report. 12 C.F.R.
§ 215.22(b); 12 C.F.R. § 349.3(b).

The FFIEC Form 004 report must be retained for at
least three years. It need not be made available to the
public nor filed with the bank’s primary federal
regulator (unless specifically requested). 12 C.F.R.

§ 215.22(d); 12 C.F.R. § 349.3(c).

A bank must advise each of its executive officers and
principal shareholders (to the extent known by the bank)
of the FFIEC Form 004 report requirement, and must
make a list of the names and addresses of its
correspondent banks available to each of these persons
so they have the information necessary to allow them to
complete the form. 12 C.F.R. § 215.22(e); 12 C.F.R.

2 If the amount of indebtedness outstanding to a correspondent bank ten days before the filing of the report is not available or
cannot be readily ascertained, the amount may be estimated in the report, so long as the report is supplemented within the next 30
days with the actual amount of indebtedness. 12 C.F.R. § 215.22(b)(2), fn. 6; 12 C.F.R. § 349.3(b)(2), fn. 3.
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§ 349.3(d). 12 C.F.R. §§215.20 —215.22 do not apply
to state-chartered, nonmember banks. 12 C.F.R.

§ 337.3(a). FDIC has, however, issued its own
regulations containing the same reporting requirements.
12 C.FR. § 349.3.

7. Public Disclosure of Extensions of Credit by
Correspondent Banks to Executive Officers
and Principal Shareholders

Upon receipt of a request from the public, a bank must
make available the names of each of its executive
officers and each of its principal shareholders to whom,
or to whose related interests, any correspondent bank of
the bank had outstanding, at any time during the
previous calendar year, an extension of credit that, when
aggregated with all other outstanding extensions of
credit at such time from all correspondent banks to such
person and to all related interests of such person,
equaled or exceeded 5% of the bank’s capital and
unimpaired surplus or $500,000, whichever is less. No
disclosure is required if the aggregate amount of all
extensions of credit outstanding from all correspondent
banks to the executive officer or principal shareholder
of the bank and to all related interests of such a person
does not exceed $25,000 at any time during the previous
calendar year. 12 C.F.R. §215.23; 12 C.F.R. § 349.4.
A bank is not required to disclose the specific amounts
of individual extensions of credit. A bank must
maintain records of all public requests for the
information for two years. 12 C.F.R. § 215.23(b);

12 C.F.R. § 349.4(c).

IMPACT OF REGULATORY RELIEF BILL ON
INSIDER LENDING REPORTING REQUIREMENTS
The Regulatory Relief Bill, which was approved by the
House Committee on Financial Services on May 29,
2003 and by the House Committee of the Judiciary on
July 9, 2003, contains numerous proposed changes,
primarily of a technical nature, to federal banking laws.
Section 403 of the Regulatory Relief Bill would repeal
the following four of the insider lending reporting
requirements described above:
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1. Reporting of Certain Executive Officer
Loans from Other Banks

As described above, Section 22(g)(6) of the Federal
Reserve Act (12 U.S.C. § 375a(6)) and its implementing
regulation in Regulation O (12 C.F.R. § 215.9) obligate
an executive officer of a bank to file a report with the
board of directors whenever he or she obtains
extensions of credit from other banks that in the
aggregate exceed the higher of 2.5% of unimpaired
capital and surplus or $25,000, but in no event more
than $100,000 (excluding a first mortgage loan secured
by a personal residence, educational loans for the
executive officer’s children and loans fully secured by
U.S. Government obligations or bank deposits
(“Excluded Loans”)). FRB has long looked with
disfavor on Section 22(g)(6) and 12 C.F.R. § 215.9 for a
number of reasons. First, there is little benefit to the
effective monitoring of insider lending from either a
bank or its regulators knowing that an executive officer
has more than $100,000 in loans from another bank that
do not qualify as Excluded Loans. The bank making the
loan need not have a correspondent relationship with the
executive officer’s bank for the reporting obligation to
apply. Furthermore, the executive officer can avoid the
reporting obligation simply by obtaining extensions of
credit from non-bank lenders. Second, the reporting
obligation is difficult to enforce and can be
unnecessarily intrusive of an executive officer’s privacy.
Executive officers frequently overlook the requirement
to report the details of a third-party loan from a bank
with no correspondent or business relationship to their
employer bank. They can have legitimate concerns with
the fact that the law currently requires an executive
officer of a bank to report in writing “the purposes for
which the proceeds have been or are to be used” to the
board of directors. Employers are generally not entitled
to know the details of their employees’ personal
finances absent some compelling reason. That reason
may exist where the bank lending to an executive officer
of another bank has a correspondent or other important
business relationship with an executive officer’s bank.
It is not likely to be present where there is no such
relationship. The Regulatory Relief Bill would
eliminate this reporting requirement.
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2. Reporting of New Extensions of Credit on
Quarterly Call Reports

Section 22(g)(9) of the Federal Reserve Act
(12 U.S.C. § 375a(9)) and its implementing regulation
in Regulation O (12 C.F.R. § 215.10) obligate a bank to
report every new extension of credit by the bank to an
executive officer on the first call report to be filed after
the extension of credit. There appears to be little
justification for mandatory reporting of every new
extension of credit by a bank to an executive officer.
Many loans to executive officers are limited in purpose
and/or amount and are normally given a high degree of
scrutiny in both the corporate approval and subsequent
regulatory examination process. There appears to be
little justification for mandatory reporting in a quarterly
call report, for example, of a $15,000 education loan to
an executive officer to pay his or her daughter’s college
tuition. But that is what the law currently requires. The
Regulatory Relief Bill would eliminate this reporting
requirement.

3. Reporting of Extensions of Credit by
Executive Officers and Principal
Shareholders from Correspondent Banks

Section 106(b)(2)(G)(i) of the Bank Holding Company
Act Amendments of 1970 (12 U.S.C.

§ 1972(2)(g)(i)) and its implementing regulations in
Regulation O (12 C.F.R. § 215.22) and FDIC
Regulations (12 C.F.R. § 349.3) obligate executive
officers and principal shareholders of a bank to report
annually to the board of directors any outstanding
indebtedness by them or their related interests
(generally, companies controlled by them) to
correspondent banks. This report is made on FFIEC
Form 004 by January 31 for the preceding calendar
year. Section 403(b) of the Regulatory Relief Bill
would eliminate this reporting requirement.

4. Public Disclosure of Extensions of Credit by
Correspondent Banks to Executive Officers
and Principal Shareholders

Section 106(b)(2)(G)(ii) of the Bank Holding Company
Act Amendments of 1970 (12 U.S.C. § 1972(2)(g)(ii)
and its implementing regulation in Regulation O (12

C.F.R. § 215.23) and FDIC Regulations (12 C.F.R.

§ 349.4) obligate banks, in response to requests from
the public, to disclose the names of any executive
officer, principal shareholder or related interests thereto
with extensions of credit in excess of the lesser of 5%
of the bank’s unimpaired capital and surplus or
$500,000 from the bank’s correspondent banks during
the previous calendar year. Section 403(b) of the
Regulatory Relief Bill would eliminate these public
disclosure obligations.

OUTLOOK FOR REPEAL OF REPORTING
REQUIREMENTS

The Regulatory Relief Bill, which would repeal the
foregoing four insider lending reporting requirements,
is now awaiting consideration by the full House of
Representatives. A vote by the House has been delayed
because of, among other things, concerns raised with
respect to an unrelated provision that would facilitate
the ability of industrial loan companies (“ILCs”), as
well as banks, to branch de novo across state lines.
This provision has raised concerns that commercial
companies, such as Wal-Mart, which can acquire ILCs,
could utilize ILCs to engage in nationwide retail
banking activities.

The Senate Committee on Banking, Housing, and
Urban Affairs (“Senate Banking Committee”) has not
yet considered any bill this year similar to H.R. 1375.
And while Senator Shelby, Chairman of the Senate
Banking Committee, has requested views of interested
parties on a regulatory relief bill, no draft text has yet to
be introduced in the Senate.

Therefore, there is significant uncertainty with respect
to the enactment of H.R. 1375 this year. However, if
this legislation is not enacted this year, since 2003 is the
first year of the two-year Congressional session, there
would still be an opportunity in 2004 to enact H.R.
1375 and the repeal of the insider lending reporting
requirements discussed above.

STANLEY V. RAGALEVSKY
617.951.9203
sragalevsky@kl.com
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REGULATION O REPORTING AND RECORDKEEPING REQUIREMENTS

Requirement Frequency Responsibility Reported To | Comment
Oof

Survey to identify all Annual Bank Board of Bank should take annual vote to identify
executive officers, Directors “executive officers” with policy making
directors, principal authority, thereby excluding all other
shareholders and officers from the Regulation O executive
related interests. officer requirements.
12 CFR 215.8(b)(1).
Request each executive Annual Executive Bank This is related to Item 1. Compliance
officer, director, officers, officer should be careful to identify new
principal shareholder directors and “related interests™ of existing insiders
to identify related principal annually.
interests. shareholders
12 CFR 215.8(b)(1).
Maintain records Continuous Bank Board of A standard report format should be
showing each extension Directors developed to be completed by the
of credit, its amount compliance officer or designee for each
and terms to each extension of credit to an insider.
executive officer,
director, principal
shareholder and their
related interests.
12 CFR 215.8(b)(2).
Survey to identify all Annual Bank Board of Bank can use an annual survey, borrower
executive officers, Directors inquiry method or other recordkeeping
directors, principal method its primary federal regulator
shareholders and deems effective.
related interests of
holding company
affiliates.
12 CFR 215.8(c)(1).
Report any extension Promptly Executive Board of Extension of credit must be promptly
of credit by bank to after officer receiving Directors reported to the board of directors (and
executive officer. extension of the extension presumably in writing).
12 CFR 215.5(d)(1). credit made of credit
Report any extension Within 10 Executive officer Board of Report must be (i) in writing, and (ii) state
of credit by another days of receiving the Directors the lender’s name, the date and amount of
bank to an executive becoming extension of each extension of credit, any collateral and
officer. 12 CFR 215.9. indebted to credit the purpose of the loan. Report must be

other banks made if and when the aggregate amount of

the debt owed by the executive officer to
other banks (excluding a first mortgage on
a residence, children’s educational loans,
loans fully secured by U.S. Government
obligations or bank deposits) exceeds the
greater of 2.5% of unimpaired capital and
surplus or $25,000, but in no event more
than $100,000.
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Requirement Frequency | Responsibility | Reported To | Comment
of

7. | Report new extensions Quarterly Bank Primary A report of all new extensions of credit to
of credit to executive federal executive officers since the previous call
officers with call regulator report must be filed with the next call
reports. 12 CFR 215.10. report.

8. | Report extensions of Annual Executive Board of Only applies to non-publicly traded banks.
credit secured by stock officer or Directors Affected officer or director must report the
of executive officers or director of non- outstanding amount of any credit extended
directors in non-publicly publicly traded and that it is secured by bank stock.
traded banks. bank pledging
12 CFR 215.12. stock

0. | Report by executive Annual; by Executive Board of Bank should notify executive ofticers and
officer or principal January 31 officer or Directors (and principal shareholders of reporting
shareholder of for preceding | principal primary federal | requirement, make available to them a list
outstanding indebtedness | calendar year| shareholder regulator if so of its correspondent banks and keep the
by them or their related required) reports for three years. Bank should
interests to correspondent compile all information on FFIEC
banks. 12 CFR 215.22; Form 004. Consumer loans of less than
12 CFR 349.3. $5,000 on market termsneed not be reported.

10.| Public disclosure of Upon receipt | Bank Public The list need only provide the aggregate
executive officers and of written amount of credit to an executive officer
principal shareholders request or principal shareholder (and related
who (together with their interests). Public disclosure does not
related interests) had apply to directors. Bank must keep
extensions of credit records of all requests for information
from the bank as of the and its disposition of same for two years.
close of the previous
quarter exceeding the
lesser of $500,000 or
5% of unimpaired
capital and surplus.

12 CFR 215.11(b);
12 CFR 349.4.

11.] Public disclosure of a Upon receipt | Bank Public The list need only provide the aggregate
list of executive officers of written amount of credit to an executive ofticer
and principal shareholders | request or principal shareholder (and related
who (together with their interests). Public disclosure does not
related interests) had apply to directors. Bank must keep
extensions of credit records of all requests for information
from the bank’s and its disposition of same for two years.
correspondent banks at
any time during the
previous calendar year
that exceeded the lesser
of 5% of the bank’s
unimpaired capital and
surplus or $500,000.

12 CFR 215.23;
12 CFR 349.4.
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Kirkpatrick & Lockhart LLP has over 700 lawyers in 10 offices around the United States. Our Financial
Institutions Regulatory practice is an important segment of the firm’s general financial services practice. That
practice extends to all major segments of the financial services industry, including investment managers,

investment advisers, investment banking, broker-dealers, mortgage bankers and custodians, as well as banks
and thrifts.

Our Financial Institutions Regulatory practice group provides legal advice primarily to depository institutions
and their holding companies, but also to various other clients with concerns relating to bank and/or thrift
regulatory matters. This advice covers all aspects of regulatory applications and analysis, mergers and
acquisitions, corporate reorganizations and developments with respect to specific financial products,
particularly in the lending, securities and insurance areas.

For more information about our Financial Institutions Regulatory practice group’s capabilities, please contact
one of the attorneys listed below. Also, we invite you to visit our website at http://www.kl.com for more
information on our Financial Institutions Regulatory practice group.

BOSTON PITTSBURGH

Stephen E. Moore 617.951.9191  smoore@kl.com Kristen L. Stewart 412.355.8975  kstewart@kl.com
Stanley V. Ragalevsky  617.951.9203  sragalevsky@kl.com J. Robert Van Kirk 412.355.6480  rvankirk@kl.com
Sean P. Mahoney 617.951.3202  smahoney@kl.com SAN FRANCISCO

HARRISBURG Jonathan D. Joseph 415.249.1012  jjoseph@kl.com
Raymond P. Pepe 717.231.5988  rpepe@kl.com WASHINGTON

LOS ANGELES Henry L. Judy 202.778.9032  hjudy@kl.com
William P. Wade 310.552.5071  wwade(@kl.com Rebecca H. Laird 202.778.9038  rlaird@kl.com
NEW YORK Dean E. Miller' 202.778.9371 dmil'ler@kl.com
Robert M. McLaughlin  212.536.3924  rmclaughlin@kl.com IDrgsamlld] o St A ISEVE fismlth@kl.com
Thomas C. Russler 212.536.4068  trussler@kl.com s L.lll"am§nlalaum AVSYIRIEESY %ta'nrienbli;lm@kl.com
John D. Vaughan 212.536.4006 jvaughan@kl.com Jeggn 2 Vil AZyeealy inle@dammn
Jerome Walker 212.536.4850  jwalker@kl.com
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