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Chapter 21

Marketplace
Lending

Vanessa Spiro

K&L Gates LLP

Introduction
Innovations in financial technology (“fintech”) are transforming the
provision of financial services to consumers and small businesses in
ways that are at once profound and mundane. The nascent online
lending – or “marketplace lending” – industry is a key beneficiary
and driver of this innovation. Marketplace lenders marry third
party capital providers with potential consumer and small business
borrowers via data-driven online platforms. Most online platforms
focus on one market segment, such as consumer loans, small
business loans, student loans, real estate loans or microfinance.
While the industry has enjoyed steady growth over the last several
years, marketplace lending remains a relatively small part of
domestic and global lending markets. The evolution of the online
consumer lending industry can be traced in the bewildering array
of names that have been used to describe it. Originally known as
“peer-to-peer” or “P2P” lending, it began with a focus on facilitating
lending by individual investors to individual consumer borrowers.
Over time the terminology changed to reflect the increasing variety
of financial products offered by online platforms, the evolution of
their funding strategies and the growing involvement of institutional
investors in the online consumer lending market, which in many
ways crowds out the individual “peer” investors that originally
supported the industry.
With the continued growth and evolution of marketplace lending,
now is an opportune time for loan market participants to gain an
understanding of marketplace lending and consider ways in which
this new segment of the financial services industry may offer
opportunities for loan market participants. In this article, we explain
the mechanics of marketplace lending, provide an overview of the
existing regulatory framework and explore whether marketplace
lending may present opportunities for loan market participants.

What is Marketplace Lending?
Where Did It Come From?

Marketplace lending moves the timeless practice of individual
lending to an online platform (“Platform”) where algorithms and
other technology are used to rapidly and efficiently match prospective
borrowers seeking credit with prospective lenders seeking to invest
capital. Early “peer-to-peer” Platforms provided an alternative
to traditional banks by offering small loans to individuals that the
banking industry could not profitably service and who might not
otherwise have access to credit. Without the expenses associated
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with traditional banking establishments, such as maintaining and
staffing brick-and-mortar branches and complying with regulatory
capital and other prudential requirements, Platforms were able to
minimise costs, thereby making smaller personal and business loans
economically feasible. Following the financial crisis in 2008, many
consumers were unable to obtain credit from traditional lenders on
reasonable terms – or any terms at all. This, combined with the
lack of applicable banking regulations and the speed with which
tech-savvy non-bank Platforms could source borrowers online and
use algorithms to automate credit determinations, made Platforms a
viable and attractive alternative to financial institutions and marked
a turning point in their popularity.
How Does It Work?

The structure and process of marketplace lending has evolved over
the years. While there are variations, the following is a description
of how many Platforms are typically structured. The lending process
begins on the website of a Platform operator (an “Online Lender”)
where prospective borrowers and prospective lenders register to
participate. Platforms typically allow prospective lenders to specify
certain investment criteria, such as credit attributes, financial
data and loan characteristics, which, together with the Platform’s
proprietary credit algorithms, help lenders model targeted returns
and construct their loan portfolios. Investors typically also deposit
funds in a segregated deposit account maintained by the Online
Lender in amounts sufficient to cover any prospective loans they
have expressed an interest in funding.
Prospective borrowers complete loan applications and the Online
Lender uses that information to determine whether a prospective
borrower and proposed loan meet the Platform’s lending standards.
If the standards are met, the Online Lender assigns a proprietary
credit rating and interest rate to the loan. Those details, together
with certain information, are posted on the Platform website (unless
the Online Lender decides to fund the loan on its own balance sheet)
and prospective lenders determine whether they would like to fund
all or a part of the loan.
Once there are sufficient commitments from prospective lenders to
fund the loan, the Online Lender either originates the funded loan
directly or through an affiliated or third-party bank or licensed lender
that advances the principal amount of the loan. The originating bank
typically deducts an origination fee from the funded loan amount,
and a portion of that fee is paid by the originating bank to the Online
Lender as a transaction fee. The relationship between the Online
Lender and originating bank is often governed by a loan account
program agreement.
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Next, the originating bank sells and assigns, and the Online Lender
purchases and assumes, the funded loan from the bank at the face
amount using lender funds on deposit with the Online Lender. As
consideration for the originating bank’s agreement to sell and assign
the funded loan, the Online Lender typically pays the bank a periodic
fee (usually monthly) in addition to the purchase price of the loan.
After the Online Lender purchases the funded loan, it may choose
to hold the loan on its own balance sheet, but often the loan is
transferred into a trust that will then issue “payment dependent
notes” to lenders that meet eligibility requirements (“Platform
Note”). Each Platform Note represents an allocated share of all
principal and interest payments received by the Online Lender for
a specific loan, net of service fees charged by the Online Lender.
Platform Notes are typically non-recourse and entitle the holder to
principal and interest payments to the extent paid by the borrower.
Platform Notes may be unsecured obligations, secured obligations
or structured as participation interests or payment intangibles that
represent a beneficial ownership interest in a portion of a specific
loan. In these circumstances, the lenders assume the credit risk on
the loan and the Online Lender services the loan on behalf of the
lenders.
The process described above contemplates multiple lenders funding
a single loan and receiving fractional interests. Platforms may also
offer whole loans. In the case of a whole loan, an Online Lender
may sell entire portfolios of loans to lenders that want to hold loans
on their own balance sheets either in a single portfolio or on a flowthrough basis. Unlike Platform Notes, whole loans are sold through
master loan purchase agreements, with the loan purchaser also
executing a master servicing agreement with the Online Lender.

Overview of Regulatory Framework
Despite increasing attention from regulators, there is no
comprehensive framework for the regulation of marketplace
lending. Instead, industry oversight remains a relative patchwork of
efforts by different agencies, both federal and state, acting directly
and indirectly. Below we provide an overview of the regulatory
framework that surrounds the marketplace lending industry.
Securities Act

Unlike the corporate loans that loan market participants are
accustomed to, Platform Notes are “investment contracts” and
therefore considered “securities” under the Securities Act of 1933
(the “Securities Act”). Platform Notes may be offered in public
offerings made pursuant to a registration statement that has been
filed with the Securities and Exchange Commission (“SEC”), but
because registration is expensive and time consuming, Online
Lenders may choose to offer Platform Notes in exempt transactions,
typically in private placements under Regulation D. Alternatively,
Online Lenders may choose to offer Platform Notes in unregistered
public offerings pursuant to Regulation A, as amended.
Private Placements
Rule 506 of Regulation D provides issuers engaged in private
placements with a “safe harbor” that ensures such offerings will
be exempted from registration. Issuers have two options under the
safe harbor: Rule 506(b) and Rule 506(c). Rule 506(c) was recently
added to Regulation D pursuant to the Jumpstart Our Business
Startups Act (the “JOBS Act”) to broaden the scope of permitted
private placement communications with prospective investors.
Both Rule 506(b) and 506(c) allow issuers to offer an unlimited
amount of securities to an unlimited number of investors so long

Marketplace Lending
as they are “accredited investors” as defined in Rule 501(a) under
Regulation D.1 Both rules also require the issuer to undertake some
level of review of the investor’s status as an accredited investor,
either before providing offering materials or before the ultimate
sale.2 However, a key difference between the rules is that Rule
506(b) prohibits the use of general solicitations and advertising,
whereas Rule 506(c) does not include similar limitations. The effect
of this difference is that an Online Lender engaged in an offering
of Platform Notes under Rule 506(b) must limit its marketing
communications to prospective investors to avoid being considered
engaged in a general solicitation. This makes Rule 506(c) more
appealing so long as issuers are able to adequately verify the
accredited investor status of investors .3
Regardless of whether an offering is made under Rule 506(b) or Rule
506(c), a Form D must be filed in each state in which an offering is
made pursuant to Regulation D. The cost of these multistate filings
may lead an Online Lender to consider limiting each offering to
purchasers in a discrete number of states.
Public Offerings Pursuant to Regulation A and A+
Regulation A was initially adopted to create an exemption for
certain public offerings of limited sizes. However, due to the
conditions it imposed, issuers more frequently used Rule 506. As
a result, Regulation A was amended by the JOBS Act in 2015 and
subsequently became known as “Regulation A+”. Regulation A+
permits qualifying issuers to engage in public offerings of securities
up to a specified annual limit that depends on whether the issuer
is a Tier 1 issuer (up to $20 million) or a Tier 2 issuer (up to $50
million). As with a registered offering, Regulation A+ requires
that the issuer provide specified disclosures to investors and file an
offering statement with the SEC. Though Regulation A+ provides
greater flexibility than Regulation D, the annual volume limits make
it an impractical option for an Online Lender that intends to have
continuous offerings. Accordingly, it is only a feasible option for
smaller Online Lenders that are still in the process of increasing
their volume.
Registered Offerings on Form S-1
In order for Platform Notes to be offered to the public without
the volume restrictions of Regulation A+, they must be offered
and sold pursuant to a registration statement that is filed with the
SEC. The offer and sale may be registered on either Form S-1,
for continuous offerings or Form S-3, for a securities shelf. Both
approaches present significant limitations on the Online Lender’s
ability to offer multiple series of Platform Notes using a single base
prospectus. In addition, issuers who file for continuous offerings
are subject to ongoing requirements to monitor and update the
prospectus. As a result, the registration process may be expensive
and time consuming.
Blue Sky Laws
State securities laws (“Blue Sky laws”) also require registration of
publicly offered securities unless an exemption applies. In most
states, the only exemption from registration available for Platform
Notes is an exemption for sales of securities to certain classes
of institutional investors, such as banks, insurance companies,
investment companies, pension funds and similar institutions.
Because Platforms tend to market offerings broadly, this will result
in multiple state registrations.
Secondary Trading
Investors should also consider the resale restrictions that apply under
the securities laws. The way in which the Online Lender originally
sold the Platform Notes to the investor will dictate the applicable
resale restrictions. Investors that purchase Platform Notes in a
registered public offering or under Regulation A+ will be able to
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resell them without restriction under the Securities Act. However,
investors may encounter resale restrictions at the state level.
Platform Notes that are issued and sold in a private placement under
Rule 506 are “restricted securities” as defined in Rule 144 under the
Securities Act. Restricted securities may not be resold unless the
offer and sale are registered under the Securities Act or are made
in a transaction that is exempt from the registration requirements of
Section 5 of the Securities Act. Registering an offering of Platform
Notes is not practical because of the time and expense involved. The
three main transactional exemptions under the Securities Act are
Rule 144, Rule 144A and Section 4(a)(7). Unfortunately for those
hoping to develop a broad trading market for unregistered Platform
Notes, these exemptions come with significant restrictions. Rule 144
imposes either a six-month or one-year holding period on potential
sellers,4 and Rule 144A’s requirements have the effect of limiting
purchasers to large institutional investors.5 In contrast, Section
4(a)(7) requires that securities only be outstanding for 90 days and
allows for a broader universe of purchasers by specifying that they
only need to be accredited investors. Section 4(a)(7) also requires
that sellers not be subject to certain disqualifying events and not
offer the securities through general solicitation or advertising. This
latter requirement poses challenges for those seeking to develop
online trading platforms for Platform Notes, but Section 4(a)(7)
still presents the most feasible approach for secondary trading of
Platform Notes. As with unrestricted securities, Blue Sky laws are
also a consideration.
Exchange Act, Advisers Act and Investment Company Act

Exchange Act
Securities sold pursuant to an effective registration statement
under the Securities Act also become subject to ongoing reporting
requirements under Section 15(d) of the Exchange Act. These
include annual (Form 10-K) and quarterly (Form 10-Q) reports that
require significant effort to prepare.
Transaction-based compensation has long been regarded by the SEC
as a hallmark characteristic of a broker-dealer under Section 15 of
the Exchange Act.6 Therefore, an Online Lender could potentially
be required to register as a broker-dealer under the Exchange Act if
it were to charge a sales commission or receive other transactionbased compensation upon the sale of Platform Notes. In order
for an Online Lender not to be considered a broker-dealer, the
compensation paid to it should be based on a spread between
the amounts received on underlying loans and the amounts paid
to investors on the associated Platform Notes. Origination and
servicing fees related to the underlying loans also would not be
considered transaction-based compensation in relation to the sale
of Platform Notes.
Online Lenders considering establishing an online trading platform
to facilitate secondary trading of Platform Notes should note
that any such platform would need to be operated by a registered
broker-dealer. The Exchange Act would likely also require such
an electronic platform to register with the SEC as an “alternative
trading system”.
Investment Adviser Registration
The Investment Advisers Act of 1940 (the “Advisers Act”)
requires investment advisers to register with the SEC unless an
exemption applies. Section 202(a)(11) of the Advisers Act defines
an investment adviser as a person who, for compensation, engages
in the business of advising others as to the value of securities or
advisability of investing in, selling, or purchasing them. In order to
avoid potential registration and regulation as an investment adviser
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under the Advisers Act and similar state laws, Online Lenders should
not charge separate compensation for advice regarding, among other
things, the advisability of investing in Platform Notes generally,
which Platform Notes to purchase, or any other topic related to the
value of Platform Notes.
Investment Company Registration
As described above, with the evolution of funding models for
marketplace lending, Online Lenders have increasingly held loans
on their balance sheets or in a subsidiary or other controlled entity. If
those loans are deemed securities, the Online Lender (or any affiliate
holding the loans) may be an investment company as defined in the
Investment Company Act of 1940 (the “Investment Company Act”).
This is because the Investment Company Act generally treats any
company that holds more than 40% of the value of its total assets
in investment securities as an investment company.7 If the Online
Lender or an affiliate were an investment company, it would be
required to register as such with the SEC and it would be subject to
regulation under the Investment Company Act. An Online Lender
could not function under the Investment Company Act. Among
other things, the Investment Company Act’s restrictions on affiliated
transactions would likely prohibit the Online Lender from issuing
and/or acquiring the loans that serve as the basis for the Platform
Notes.
Several exemptions from the definition of investment company are
available to Online Lenders. The applicability of these exemptions
in a particular case would depend on the precise model used and the
types of loans the Online Lender holds. The Investment Company
Act analysis applicable to a particular Platform would also depend
on a wide range of facts and circumstances. These could include
such matters as whether loans are made primarily to consumers or
to businesses, the purpose of the loans, whether loans are secured
and, if so, the nature of the collateral and the nature of the sponsor’s
business and balance sheet.
Other Issues

While the Securities Act, Exchange Act, Advisers Act and Investment
Company Act impose significant requirements on marketplace
lending activities, various other federal and state regulators and
laws and regulations, including state usury and licensing laws, data
privacy laws, anti-money laundering laws and consumer-protection
laws, also have the ability to impact marketplace lending.
Prudential Regulatory Considerations
The fintech industry, and marketplace lending in particular, are
receiving increased focus from the prudential regulators. While the
marketplace lending industry is too small to give rise to systemic
financial stability concerns, regulators have expressed concern
about several areas where marketplace lending could be misused
in dangerous ways. For example, the Federal Reserve has been
concerned that Online Lenders’ powerful algorithms and data
crunching ability could lead to a gradual reintroduction of redlining
practices that would be illegal for regulated financial institutions.
On the other hand, the prudential regulators and the United
States Treasury have been open to the growth of online lending
in principle. The Office of the Comptroller of the Currency (the
“OCC”) was particularly active in 2016,8 concluding the year with
a December announcement that it would consider fintech company
applications for special purpose bank charters.9 In May 2016, the
U.S. Department of Treasury issued a white paper summarising the
responses it received to its July 20, 2015 request for information on
the marketplace lending industry and providing recommendations
on how to promote “safe growth” of the industry.10 Each of these
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initiatives faces particular challenges, and state banking regulators
have taken their own direction in important matters. For example,
the Conference of State Bank Supervisors has questioned the
OCC’s authority to grant a fintech charter as proposed, and New
York’s anti-bank partnership legislation, described in more detail
below, invites scepticism about the prospects for convergence of
marketplace lending with traditional banking.
State Usury and State Licensing
While some Platforms originate loans through affiliated banks or
licensed lending companies, many acquire the loans they originate
from banks that act as lenders of record for the underlying loans.
Using a federally insured depository institution to serve as lender
of record, sometimes referred to derisively as “rent-a-charter”,
affords the benefits of federal preemption to subsequent assignees
of the loan, including the Platform and its investors. Under federal
preemption, a loan can be originated nationwide without the lender
being licensed in any state, and the loan can bear an interest rate
and fees that are permitted in the home state of the lender of record,
regardless of the borrower’s location. There have been some
relatively recent challenges to this view of preemption in various
jurisdictions, including West Virginia and New York. Consequently,
there is a lack of clarity in certain jurisdictions as to whether federal
preemption will protect assignees from running afoul of state usury
laws.
Some states, including New York, Colorado, Vermont and
West Virginia, seek to regulate the “bank origination” model of
marketplace lending by introducing legislation to require state
licensing of entities that merely market loans to their residents, even
if those entities do not originate the loans. For example, the New
York Budget legislation has recently proposed expanding lender
licensing requirements by requiring that entities that solicit loans
in state and also purchase or otherwise acquire from others the
loans or facilitate financing those loans with respect to all loans of
$25,000 or less (consumer) or $50,000 or less (commercial) bearing
an interest rate above 16% be subject to licensing and possibly the
same usury requirements that would apply to a non-licensed lender.
Violation of the licensing requirements renders the loans void and
unenforceable.
Privacy, Data Protection and e-Commerce
The nature of the business and the contractual arrangements of
Platforms and Online Lenders raise a variety of issues that may
be material to investors. Data privacy is an important issue for
Platforms, and the disclosure of the applicable risks and compliance
issues is relevant to the securities offering process. Privacy
policies may be material, as well as whether the Online Lender
provides its borrowers the privacy notices required under federal
law. Another material area of concern may be seen in Platforms’
terms of use, particularly to the extent that they are subject to rules
governing electronic commerce. Platform users typically consent
to electronically sign all agreements presented to them on the
Platform, to be bound by their electronic signature, and to receive
all documents and notices electronically.
Anti-Money Laundering and Bank Secrecy Act
The current political climate has focused attention on the intersection
of the marketplace lending industry and regulatory concerns relating
to counterterrorism and national security. Notably, marketplace
lending is subject to anti-money laundering laws and regulations
under the Bank Secrecy Act as amended by the USA PATRIOT
Act. Non-bank Platforms may not be directly subject to these
obligations, but depending on their structure and services offered, a

Marketplace Lending
Platform may be subject to regulation as a money-services business,
a money transfer system, an investment company, an investment
adviser, or a broker-dealer. These regulatory concerns indirectly
affect investment managers and their investors.
Consumer Protection
To the extent that an online lending marketplace is involved with
loans to consumers, the rules enforced by the Consumer Financial
Protection Bureau are a material consideration for the companies
and their investors. These include the Truth in Lending Act, the
Fair Credit Reporting Act, the Equal Credit Opportunity Act and the
Consumer Credit Protection Act. There may also be applicable state
laws to the extent that federal law does not have preemptive effect.
These affect disclosures, indemnifications and other material issues.

How Might Marketplace Lending Evolve to
Attract Loan Market Participants?
Marketplace lending has greatly evolved from its early days of peerto-peer lending driven by sheer necessity, and traditional banks and
Platforms have since partnered in several different formats. These
partnerships combine a bank’s source of capital and its customer
database with the time-saving technology and access provided by a
Platform. Examples include partnering in the origination space such
as the arrangement between WebBank and Lending Club, where
WebBank originates loans that it sells to Lending Club, and the
partnership between Regions Bank and Avant to leverage Avant’s
platform to offer unsecured loans to Regions Bank customers. Some
large financial institutions have announced that they are building out
their own Platforms to service retail customers and small businesses
in a manner that mimics the partnership of Platforms and banks.
Do these connective partnerships and products provide an attractive
opportunity for loan market investors? As currently constructed,
these arrangements do not represent immediate opportunities for
loan market participants. The underlying products, home mortgages,
credit cards and auto loans, are not typically the kinds of loans
in which loan market participants invest. Nor are the borrowed
amounts for those kinds of loans generally sufficient for investors
seeking to trade individual corporate loans, as each loan is often
significantly less than $1 million, the minimum threshold for a debt
trade in the corporate loan market. Another hurdle for Platforms
with respect to building a product for the loan market investor
is the role of the Online Lender or its servicer. Loans originated
online are serviced by the Online Lender or, if funded pursuant to a
notes issuance, by a servicer similar to those in other securitisation
products. The Online Lender or servicer is contractually obligated
to act in prescribed ways within set deadlines upon loan defaults.
Accordingly, to the extent that asset class is interesting to loan market
participants, it would more likely be pursued only by those loan
market investors that pursue those kinds of assets or securitisation
products. In the traditional corporate loan market setting, there is
a loan agent who performs significant loan administrative tasks and
duties, including those directed by the lender group, which has the
ability to collectively agree to direct the loan agent to take, or not to
take, actions and seek remedies in times of borrower distress.
However, if Platforms can deliver larger loan amounts efficiently
and quickly, it is possible that marketplace lending could expand
to service larger commercial business borrowers. This evolution
could provide the impetus for building loan market investor demand
for such loans, which demand, in turn, would fuel more lending
opportunities for Platforms.
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The logical next step for Platforms to increase commercial business
borrower activity is to infiltrate the lower middle market lending
market, conservatively defined as loans aggregating less than $100
million per borrower, and/or borrowers with an annual EBITDA of
greater than $10 million or so. This market tends to be supported
by club deals, a small group of lenders who often hold the debt to
maturity; liquidity in the secondary trading market is not a focus. The
loan structures are fairly conservative and the loan documentation
contains significant protections in favour of the lenders, including
the imposition of ongoing reporting obligations on the borrower.
The club of lenders willing to participate in this process could select
a manager for their Platform that is highly regarded and who could
serve as loan agent for the club group. The loan documentation
would include typical loan market reporting and other covenants
and would need to grant the lender group, not the Online Lender,
with its traditional and customary input on collective action matters.
In addition, the tenor of these loans would need to be consistent with
middle market expectations, typically five or six years, rather than
the shorter Platform loan tenor currently in place. With these tweaks
to the online platform loan structure, it is possible that lower middle
market borrowers could find their capital needs well met by the
online lending platform model. The benefits to both the borrower
and the club participants would be the ease of execution in a highly
cost efficient manner.
Success in the lower middle market could lead online marketplace
lenders to consider expanding into larger corporate loans that are
widely syndicated. The trading protocols of this market include
a minimum trading threshold of $1 million, soft call protection,
expectations of transparency into the market for such loans, rules
regarding non-disclosure of confidential information and often the
need for consents to trade, together with documentation requirements
for such trades. The Online Lender or a selected servicer would
need to serve the role of loan agent for purposes of addressing these
trading protocols, and others, including the maintenance of a loan
registry.
Additionally, the borrowers for whom these Platforms are available
would likely impose eligibility requirements with respect to
possible assignees of their debt, including outright prohibitions on
competitors or specified others purchasing the debt or receiving
information under the loan documentation. Would the Online
Lender of a Platform be expected to police this? Such outcome
seems unlikely, but there might be a perceived decrease in control
over these matters if a Platform, rather than a traditional financial
institution with a longstanding business relationship with the
borrower, is responsible for these tasks.
The corporate loan market is a bespoke market, with its own
protocols and idiosyncrasies that may prove challenging to
marketplace lending’s entry into the arena absent some modifications
to online marketplace lending to address these matters. The
functions performed by loan agents are not easily transferred to
Platforms without a corresponding replacement in some form for
the administrative and active role of the bank agent. Loan market
participants expect certain rights in managing the credit, such as the
receipt of ongoing reporting, measurement of financial performance
and a vote on collective action matters, and borrowers expect the
right to know the identity of their lenders and have consent rights
over debt assignees, none of which is currently granted by Platforms.
Platforms arose to meet specific capital needs of consumers and
small businesses not met in the financial crisis or in the waning
support from traditional banks in those markets thereafter. If
Platforms build critical mass and overcome the burden and costs of
regulatory overlay, it is conceivable that there will be opportunities
to craft products that entice loan market investors to participate in
loans originated online.
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Endnotes
1.

Generally, the term “accredited investor” includes companies
with total assets of more than $5 million, companies in which
all equity owners are accredited investors, natural persons
with a net worth (alone or with a spouse) of more than $1
million, and natural persons with an individual income in
excess of $200,000 in each of the two most recent years, or
joint income with a spouse in excess of $300,000 in each of
those years, and a reasonable expectation of reaching the same
income level in the current year. Under Rule 506(b), an issuer
may also offer securities to up to 35 non-accredited investors,
but doing so imposes certain disclosure requirements.

2.

An Online Lender that offers Platform Notes in reliance
on Rule 506(b) must have a reasonable belief that each
prospective investor who views offering materials for the
Platform Notes are “accredited investors”. An Online Lender
that offers Platform Notes in reliance on Rule 506(c) must take
reasonable steps to “verify” that all persons who ultimately
purchase Platform Notes are “accredited investors”. The staff
of the Securities and Exchange Commission has indicated that
the verification standards under Rule 506(b) and Rule 506(c)
are not materially different. See generally SEC, Eliminating
the Prohibition Against General Solicitation and General
Advertising in Rule 506 and Rule 144A Offerings, 78 Fed.
Reg. 44771 (July 24, 2014) (discussing the factors to consider
in determining whether a method constitutes “reasonable
steps to verify”, including: the nature of the purchaser and
the type of accredited investor that the purchaser claims to be;
the amount and type of information that the issuer has about
the purchaser; and the nature of the offering, such as the
manner in which the purchaser was solicited to participate in
the offering, and the terms of the offering, such as a minimum
investment amount).

3.

The safe harbor methods for verification generally include
reviewing Internal Revenue Service forms reporting income,
reviewing certain statements of assets provided by regulated
financial entities in conjunction with consumer reports
describing liabilities, and obtaining written confirmation from
certain registered entities that they have taken reasonable
steps to verify accredited status.

4.

Rule 144 allows a non-affiliate of the issuer to resell
unregistered securities without registration if the investor
has held the securities for either six months or one year,
depending upon whether or not the issuer is a reporting
company under the Exchange Act.

5.

Rule 144A allows non-issuers to resell unregistered securities
without registration if they are sold to a “qualified institutional
buyer” (a “QIB”) and certain other requirements are met. To
qualify as a QIB, a purchaser must be an entity and, with few
exceptions, it must hold at least $100 million in securities
investments.

6.

Brumberg, Mackey & Wall, P.L.C., SEC Staff No-Action
Letter (May 17, 2010).

7.

Investment Company Act, Section 3(a)(1)(C).

8.

Office of the Comptroller of the Currency, Supporting
Responsible Innovation in the Federal Banking System: An
OCC Perspective (Mar. 2016); Office of the Comptroller of the
Currency, Recommendations and Decisions for Implementing
a Responsible Innovation Framework (Oct. 2016).

9.

Thomas J. Curry, Comptroller of the Currency Regarding
Special Purpose National Bank Charters for Fintech Companies,
Georgetown University Law Center (Dec. 2, 2016); Office of
the Comptroller of the Currency, Exploring Special Purpose
National Bank Charters for Fintech Companies (Dec. 2016).

10.

U.S. Department of the Treasury, Opportunities and
Challenges in Online Marketplace Lending (May 10, 2016).

ICLG TO: LENDING & SECURED FINANCE 2017

© Published and reproduced with kind permission by Global Legal Group Ltd, London

K&L Gates LLP

Marketplace Lending

Vanessa Spiro

Edward Dartley

K&L Gates LLP
599 Lexington Avenue
New York, NY 10022-6030
USA

K&L Gates LLP
599 Lexington Avenue
New York, NY 10022-6030
USA

Tel:
Fax:
Email:
URL:

Tel:
Fax:
Email:
URL:

+1 412 355 6355
+1 412 355 6501
vanessa.spiro@klgates.com
www.klgates.com

Vanessa Spiro is a partner at K&L Gates, focusing on banking and
asset finance. She has substantial experience in leveraged finance and
represents financial institutions and other creditor entities and borrowers
(corporates, sponsors and other capital end-users) in connection with
acquisition financings, cash flow and asset-based transactions and other
finance matters. She also has significant experience in restructurings,
workouts, distressed debt matters and debtor-in possession and exit
financings. Ms. Spiro has been recognised for her work in both The
Legal 500 and New York Super Lawyers, and she has been listed in
Who’s Who of American Women and Who’s Who of American Lawyers.
She has been quoted by numerous media outlets and has appeared on
Bloomberg Television to discuss loan market conditions.

+1 212 536 4874
+1 212 536 3901
ed.dartley@klgates.com
www.klgates.com
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on advising clients in the fintech and marketplace lending (peer topeer). With over a decade of experience as in-house counsel and
chief compliance officer with an asset management group of registered
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has deep in-house experience and a unique perspective on how asset
management works from the inside. Mr. Dartley continues to utilise this
experience by serving as general counsel to a number of clients of the
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best practices in marketing for the alternatives industry.
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consumer financial services regulation, e-commerce regulation, private equity, private fund formation, cybersecurity, finance and IP to provide holistic
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