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The New Jersey Appellate Division Confirms that
TCCWNA Applies Only to “Consumers”

By Loly Garcia Tor, Patrick J. Perrone, and Erica S. Mekles

In the wake of a flood of consumer class-action lawsuits under the New Jersey Truth-In-
Consumer Contract Warranty and Notice Act (“TCCWNA"),* the New Jersey Appellate
Division recently put the brakes on plaintiffs’ lawyers in at least one respect: to bring a claim
for violation of TCCWNA, a plaintiff must be a consumer who made a purchase for cash or
on credit.

Smerling v. Harrah’s Entertainment, Inc. involved a $15 promotional offer that the plaintiff
received from Harrah’s Casino for use on either August 1 or August 10, 2003, at Harrah'’s
Casino in Atlantic City.? Plaintiff attempted to redeem the offer between midnight and 12:30
am on August 10, 2003, but was told that she could not redeem the offer until the Total
Rewards Center opened for business later that morning.® The plaintiff never redeemed the
offer and later filed a putative class-action lawsuit against Harrah’s based on alleged
violations of the New Jersey Consumer Fraud Act (“CFA”) and TCCWNA.* The trial court
certified a damages class based on the alleged TCCWNA violations.® The trial court
granted summary judgment in favor of the class and judgment was entered in the amount of
$100 p(gr person for each member of “the certified Birthday Cash TCCWNA damages
Class.”

Harrah’s Casino appealed the trial court's summary judgment order, arguing that TCCWNA
does not apply because the plaintiff was not a “consumer” and the promotional offer was not
a “consumer contract” under TCCWNA.” The Appellate Division agreed. It began by
looking at the plain meaning of TCCWNA.®. TCCWNA states that the “target of the
prohibition” must be a “seller, lessor, creditor, lender or bailee [acting] in the course of his
business,” and the party to be protected must be a “consumer or prospective consumer.”®
The conduct itself has two elements: (1) the seller must “offer” or “enter into any written
consumer contract” or “give or display any written consumer warranty, notice or sign;” and

! For additional information about TCCWNA, see The New Jersey Truth-In-Consumer Contract Warranty and Notice Act:
What You Need to Know About “TCCWNA” and the Rise in Consumer Class Actions, by Loly Garcia Tor and Patrick J.
Perrone, http://lwww.klgates.com/the-new-jersey-truth-in-consumer-contract-warranty-and-notice-act-what-you-need-to-
know-about-tccwna-and-the-rise-in-consumer-class-actions-05-10-2016/, May 10, 2016.

22016 WL 4717997, at *1 (App. Div. Sept. 9, 2016).
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*1d. The plaintiff had also asserted a breach of contract claim, but the claim was dismissed with prejudice by consent.

® The trial court declined to certify a CFA damages class because there was no evidence that any other member suffered
an ascertainable loss. Id.
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® Id. (citing N.J.S.A. 56:12-15).
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(2) the writing must include a provision that “violates any clearly established legal right of a
consumer.”°

Under the statute, “consumer” is defined as “any individual who buys, leases, borrows, or
bails any money, property or service which is primarily for personal, family or household
purposes.”™ Harrah’s Casino argued that the plaintiff was not a consumer under TCCWNA
because she did not buy, lease, borrow, or bail anything.** The trial court found that the
term “consumer” should be construed liberally, explaining that the plaintiff “bought the
coupon by traveling to Harrah's to redeem it."*® The trial court reasoned that the mere
“expenditure of the effort” to redeem the offer was sufficient to qualify the plaintiff as a
“consumer.”** The Appellate Division disagreed. It found that under the trial court's
interpretation, TCCWNA's conditions for application—that an individual must buy, lease,
borrow, or bail any money, property, or service—would be rendered meaningless.> The
Appellate Division also pointed to the use of the term “consumer contract” in the statute,
which the New Jersey Supreme Court had previously concluded must be defined as a
contract in which an individual purchases real or personal property for cash or on credit.*®
With respect to the plaintiff, the offer did not require any payment and the plaintiff did not
purchase anything.”’ Thus, because the plaintiff was not a “consumer” and the offer was
not a “consumer contract,” the Appellate Division found that TCCWNA did not apply and
reversed the grant of summary judgment.*®

While the stream of putative class actions under TCCWNA does not appear to be abating,
the decision in Smerling reaffirms a significant roadblock to plaintiffs: a plaintiff must actually
buy something to bring a claim. With additional cases pending before the New Jersey state
and federal courts, we can expect further guidance on TCCWNA's scope and application in
the near future.
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