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May the Force Be with You: North Dakota Supreme Court Affirms that Force 
Majeure Clause Applies to Primary Term of Oil and Gas Leases 

Mark D. Feczko, Travis L. Brannon, and Ryan W. Steyer 

The North Dakota Supreme Court recently held, in Pennington v. Continental Resources, Inc., 
that a force majeure clause could toll the primary term of an oil and gas lease, even in the absence 
of initial operations or production.1  

Pennington may be instructive as courts across the United States continue to wrestle with the 
interplay between force majeure and habendum clauses during the primary term of a lease.  In 
recent years, courts have come down on both sides of the issue.  For example, a Kansas court 
held that a force majeure clause could extend the primary term of the lease after the developer 
brought wells into production, even though a subsequent court order caused the wells to be shut 
in.2  More broadly, an Ohio court held that a force majeure clause could toll the primary term of a 
lease, even in the absence of initial drilling operations.3  Meanwhile, courts in both New York and 
California held force majeure clauses inapplicable to the primary term unless the lease explicitly 
provides for such application.4  Courts in other states have confronted related issues but have yet 
to rule on the question directly.5  

Case Background 

Pennington involved a group of oil and gas leases.6  All of the leases contained an identical 
habendum clause providing for a primary term of three years with an additional one-year option, 
which the lessee exercised.7  The leases also contained a force majeure clause, relieving the 
lessee of any obligations in the event of regulatory delay.8  

The parties executed the leases in October 2011.9  In May 2012, the lessee applied for a drilling 
permit, but approval was delayed more than three years, through October 2015, due to an impact 
review under the Endangered Species Act.10  During that time, the lessee was unable to conduct 
any drilling operations.11  In January 2016, the government finally authorized the lessee to 
proceed with operations.12 

In August 2017, the lessors sued, arguing that, under the habendum clause, the leases expired 
in October 2015 due to the lessee’s failure to commence operations.13  The lessee responded 
that the regulatory delay triggered the force majeure clause, which extended the leases.14  The 
lessors replied that the provision was inapplicable because a force majeure clause does not apply 
during the primary term of a lease when the developer failed to initiate operations.15  

The trial court granted summary judgment for the lessee, agreeing that the lessee’s inability to 
obtain drilling permits extended the leases pursuant to the force majeure clause pending 
regulatory approval.16  

On appeal, the North Dakota Supreme Court upheld the trial court’s holding that a force majeure 
clause “applies during [both] the primary and secondary terms” of an oil and gas lease.17  
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Importantly, the court noted that there was no lease language limiting the application of the 
force majeure clause to the secondary term and distinguished cases cited by the lessors on that 
basis.18  Despite this holding, the court remanded the case because it held that a genuine issue 
of material fact existed regarding the lessee’s diligence in pursuing the permit.19 

Conclusion 

The application of a force majeure clause to the primary term of an oil and gas lease is an evolving 
area of the law, and a lessee’s ability to rely on such a clause may largely depend on the 
jurisdiction and the specific lease language at issue.  Oil and gas production companies should 
continue to diligently monitor this area of the law in order to fully understand their available 
arguments when faced with claims that a lease has terminated due to failure to commence 
operations. 

1 Pennington v. Cont'l Res., Inc., 932 N.W.2d 897 (N.D. 2019).  
2 N. Nat. Gas Co. v. Approximately 9117 Acres in Pratt, Kingman, & Reno Ctys., Kan., 114 F. Supp. 3d 
1144 (D. Kan. 2015), aff'd in part, rev'd in part sub nom. N. Nat. Gas Co. v. L.D. Drilling, 862 F.3d 1221 
(10th Cir. 2017). 
3 Haverhill Glen, L.L.C. v. Eric Petroleum Corp., 67 N.E.3d 845 (Ohio Ct. App. 2016). 
4 Beardslee v. Inflection Energy, LLC, 798 F.3d 90 (2d Cir. 2015) (applying New York law); Wiser v. Enervest 
Operating, L.L.C., 803 F. Supp. 2d 109 (N.D.N.Y. 2011); San Mateo Cmty. Coll. Dist. v. Half Moon Bay Ltd. 
P'ship, 65 Cal. App. 4th 401 (1998), as modified (July 1, 1998). 
5 Sun Operating Ltd. v. Holt, 984 S.W.2d 277, 287 (Tex. App. 1998) (enforcing force majeure clause in 
secondary term); Erickson v. Dart Oil & Gas Corp., 474 N.W.2d 150 (Mich. Ct. App. 1991) (facts did not 
support finding that force majeure clause was triggered); King v. Estate of Gilbreath, 215 F. Supp. 3d 1149 
(D.N.M. 2016) (same).  
6 Pennington, 932 N.W.2d at 899. 
7 As detailed in the opinion: “the lease term is governed under Paragraph 3: 

‘3. Term of Lease.  This lease shall be in force for a primary term of three (3) years from 
the date hereof, and for as long thereafter as oil or gas or other substances covered hereby 
are produced in paying quantities from the leased premises or from lands pooled or unitized 
therewith or this lease is otherwise maintained in effect pursuant to the provisions hereof.’ 

Paragraph 17 of the leases provide the lessee an option to extend the three-year primary term for an 
additional year.  In October 2014, Continental exercised the option and extended the leases.” 

Id. at 900–01. 
8 “12. Regulation and Delay.  Lessee’s obligations under this lease, whether express or implied, shall be 
subject to all applicable laws, rules, regulations and orders of any governmental authority having 
jurisdiction, including restrictions on the drilling and production of wells, and regulation of the price or 
transportation of oil, gas and other substances covered hereby.  When drilling, reworking, production or 
other operations are prevented or delayed by such laws, rules, regulations or orders, or by inability to obtain 
necessary permits, ... or by fire, flood, adverse weather conditions, war, sabotage, rebellion, insurrection, 
riot, ... this lease shall not terminate because of such prevention or delay, and, at Lessee’s option, the 
period of such prevention or delay shall be added to the term hereof.  Lessee shall not be liable for breach 
of any provisions or implied covenants of this lease when drilling, production, or other operations are so 
prevented or delayed.”  

Id. at 901. 
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