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Is the availability of class-wide arbitration a “gateway” question for courts, or are arbitrators
charged with such a decision once a matter is compelled to them? In Dell Webb
Communities, Inc. v. Carlson, the Fourth Circuit Court of Appeals followed the lead of the
Third and Sixth Circuits and held that courts — not arbitrators — should ordinarily make the
decision. 1 The Fourth Circuit’s decision should be welcome news to corporate defendants
seeking to enforce individual (“bilateral”) arbitration agreements while preserving the ability to
obtain meaningful appellate review of a determination allowing class-wide arbitration.

Background
The U.S. Supreme Court has stressed the significant differences between bilateral arbitration
and class-wide arbitration, which substantially affect the nature of arbitration as a dispute
resolution mechanism. 2 Bilateral arbitration can be a less expensive and more efficient
method of resolving disputes between parties. In contrast, class-wide arbitration can have all
of the drawbacks and risks of class-action litigation without the procedural protections
afforded to defendants in litigation.3 Moreover, the Federal Arbitration Act provides limited
options for parties to obtain appellate review of adverse arbitration decisions. 4 These are
critical factors in the recent “who decides” analysis.
In a 2003 plurality decision, the U.S. Supreme Court suggested (but did not decide) that an
arbitrator should decide whether an agreement authorizes class-wide arbitration. 5 In a
subsequent decision in 2010, however, the Supreme Court criticized its prior plurality ruling
and suggested (again without deciding) that the question of arbitrability is one for the court,
not for the arbitrator. 6
Against this backdrop, the Sixth Circuit and the Third Circuit have more recently considered
the “who decides” question, and have held that the availability of class-wide arbitration is a
question for the court. 7 By contrast, the Fifth Circuit has remained staunchly committed to its
earlier precedent adopting the Supreme Court’s 2003 plurality decision, and recently held
that “if parties agree to submit the issue of arbitrability to the arbitrator, then the availability of
class or collective arbitration is a question for the arbitrator instead of the court.” 8 Notably,
however, the Fifth Circuit’s decision was limited, speaking only to instances in which the
parties have otherwise agreed to submit the issue to the arbitrator; the court did not go so far
as to hold that the availability of class-wide arbitration is always, or presumptively, for an
arbitrator. 9
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Analysis
Enter the Fourth Circuit. In Dell Webb, the Fourth Circuit reviewed the district court’s
decision denying the defendant’s petition to compel individual arbitration and for a
declaratory judgment that the parties did not agree to class arbitration.10 The district court
had primarily relied on the Supreme Court’s 2003 plurality decision in holding that whether
an agreement permits class-wide arbitration “concerns the procedural arbitration
mechanisms available” to the plaintiffs and “is therefore a question for the arbitrator rather
than for the court.” 11
The Fourth Circuit reversed, holding that whether the parties agreed to class-wide arbitration
is “a gateway question for the court” unless the parties “clearly and unmistakably provide
otherwise.”12 The Fourth Circuit reasoned that, although the Supreme Court has not
“conclusively” resolved the “who decides” issue, the “evolution of the Court’s cases are but a
short step away from the conclusion that whether an arbitration agreement authorizes class
arbitration presents a question as to the arbitrator’s inherent power, which requires judicial
review.” 13 That short step, according to the Fourth Circuit, rests on “the significant
distinctions between class and bilateral arbitration,” and the “fundamental differences confirm
that whether an agreement authorizes the former is a question of arbitrability.” 14 Indeed, as
the benefits of arbitration “are dramatically upended in class arbitration,” the Fourth Circuit
showed little hesitation in following what it describes as the “not surprising” conclusions of
the Third and Sixth Circuits. 15 Thus, because “the parties did not unmistakably provide that
the arbitrator would decide whether their agreement authorizes class arbitration,” the Fourth
Circuit remanded the case to the district court for a judicial determination as to whether the
parties had agreed to class arbitration.

Conclusion
The Fourth Circuit’s holding in Dell Webb rests upon the acknowledgment, firmly rooted in
evolving U.S. Supreme Court jurisprudence, that class-wide arbitration “‘changes the nature
of arbitration to such a degree that it cannot be presumed the parties consented to it by
simply agreeing to submit their disputes to an arbitrator.’” 16 The Fourth Circuit’s holding ––
that courts should ordinarily decide whether an arbitration agreement permits class-wide
arbitration –– flows naturally from that precedent and provides an important safeguard to
corporate defendants’ due process rights and the ability to seek de novo appellate review of
the class-arbitration-availability question.
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