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Addressing an issue of first impression, the Sixth Circuit Court of Appeals in Graiser v. 
Visionworks of America, Inc., recently upheld a defendant’s second attempt at removing a 
class action to federal court under the Class Action Fairness Act (“CAFA”), long after the 
thirty-day removal deadline applicable to traditional diversity jurisdiction expired.  The Grasier 
decision confirms that the defendant does not have a duty to perform any significant 
investigation of facts relevant to federal jurisdiction independent of the information received 
from the plaintiff, and that the thirty-day removal period set forth in 28 U.S.C. § 1446(b) 
applies only after the plaintiff's pleadings or documents provide the defendant with a clear 
statement of the damages sought or with sufficient facts from which damages can be readily 
calculated.  As such, a defendant may remove a case under CAFA even if the initial thirty-
day removal window has closed where that defendant later receives a document from the 
plaintiff from which it could be first ascertained that the case was removable under CAFA, 
thereby providing the defendant with “a new window for removability.”1 

The First Removal 
In Graiser, the plaintiff filed a class action in state court, claiming Visionworks’ “Buy One, Get 
One Free” eyeglasses advertisement was deceptive in that the second pair of glasses was 
not truly “free.”  The plaintiff sought only declaratory and injunctive relief, in addition to 
statutory attorney’s fees, and specifically disclaimed monetary damages.  Visionworks 
removed the case under traditional diversity jurisdiction principles, arguing that the relief 
sought by the named plaintiff was valued in excess of $75,000.  In granting the plaintiff’s 
motion to remand, the district court found that the plaintiff lacked standing in federal court to 
seek injunctive relief and that an injunction would not remedy any cognizable harm to the 
plaintiff.2   

The Second Removal 
On remand, and following dismissal of the complaint in state court, the plaintiff filed an 
amended complaint, adding requests for actual and punitive damages, in addition to re-
pleading the original claim for injunctive relief.  Visionworks did not remove the amended 
complaint within 30 days of service.  As part of discovery, the plaintiff sent Visionworks a 

                                                      
1 Graiser v. Visionworks of America, Inc., No. 16-3167, Slip Op. at 2 (6th Cir. April 6, 2016).   
2 Id. at 2-3. 
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settlement letter, wherein the plaintiff set forth his formula of damages arising from the 
purportedly deceptive advertising.  In advance of a mediation settlement conference, the 
plaintiff requested that Visionworks supplement its discovery and disclose updated sales 
figures for the buy one, get one free promotion.  Following the production of the updated 
sales figures with a specified cut-off date, Visionworks applied the plaintiff’s proposed 
damages formula set forth in the settlement letter, and calculated that the damages for the 
putative class would exceed $5 million in the aggregate.3 

Visionworks removed the case again — this time under CAFA — six months after the 
amended complaint was filed and over a year after the initial removal, but within 30 days 
after the sales figures first reflected over $5 million in controversy.  In the removal, 
Visionworks asserted that it was first able to ascertain that the case was removable under 
CAFA only after running the updated sales figures requested by the plaintiff and applying 
those figures to plaintiff’s damages formula.  The district court again remanded the case, 
finding that the case was originally removable under traditional diversity jurisdiction such that 
Visionworks should have removed the case within 30 days of service of the amended 
complaint.  The court stated that because Visionworks possessed its own sales data at the 
time the amended complaint was filed, it could have ascertained that CAFA jurisdiction 
existed from the filing of the amended complaint, making the removal untimely.4   

Sixth Circuit Finds Second Removal Permissible Beyond Initial Removal 
Period 
On appeal, the Sixth Circuit sought to determine (1) what papers, if any, were received by 
Visionworks to trigger the thirty-day removal window, and (2) whether a defendant is only 
provided with one thirty-day time period to remove the action, even if the defendant later 
learns that the case is removable under CAFA beyond the initial thirty-day window.   

In upholding the removal under CAFA, the Sixth Circuit followed the lead of several other 
circuit courts of appeal that have considered this issue5 and adopted a “bright-line rule” that 
the thirty-day period for removal begins to run “only when the defendant receives a 
document from the plaintiff from which the defendant can unambiguously ascertain CAFA 
jurisdiction.”6  The Sixth Circuit clarified that while a defendant “is not required to search its 
own business records or ‘perform an independent investigation into a plaintiff’s indeterminate 
allegations to determine removability,’” a defendant “does have a duty to apply a reasonable 
amount of intelligence to its reading of a plaintiff's complaint or other document.”7  According 
to the Sixth Circuit, a defendant would not be permitted to prevent the winding of the removal 
clock “by refusing to multiply figures in a complaint,” but if the complaint or subsequent 
documents from the plaintiff do not make it apparent that the case is removable, the removal 
clock would not be triggered.   

                                                      
3 Id. at 4. 
4 Id. at 4-5. 
5 See, e.g., Romulus v. CVS Pharmacy, Inc., 770 F.3d 67 (1st Cir. 2014); Cutrone v. Mortgage Electronic Registration 
Sys., Inc., 749 F.3d 137 (2d Cir. 2014); Roth v. CHA Hollywood Med. Ctr., L.P., 720 F.3d 1121 (9th Cir. 2013). 
6 Grasier, Slip. Op. at 10 (emphasis in original). 
7 Id. 
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With respect to Graiser’s amended complaint, the Sixth Circuit reasoned that the thirty-day 
period to remove under CAFA never began because the plaintiff did not serve a pleading or 
other paper from which Visionworks could unambiguously ascertain that CAFA jurisdiction 
existed.  Specifically, the complaint did not identify the number of class members and did not 
set forth a theory of damages, and the plaintiff’s settlement letter applied a damages theory 
to prior sales figures, and calculated approximately $4 million in damages, less than CAFA’s 
jurisdictional threshold.  Consequently, Visionworks “was free to conduct its own 
investigation and remove the case” outside of Section 1446(b)’s thirty-day window, making 
its removal timely upon the application of the updated sales figures to the plaintiff’s proposed 
damages formula. 

The Sixth Circuit also held that when a defendant unambiguously ascertains that a complaint 
is removable under CAFA, a removal would be proper if filed within thirty days of making that 
determination, even if the case was initially removable under a different theory federal 
jurisdiction.  The court reasoned that CAFA jurisdiction serves different policy purposes than 
traditional diversity jurisdiction or federal question jurisdiction and was intended to strongly 
favor the exercise of federal court jurisdiction over class action litigation.8  Thus, Visionworks’ 
decision not to seek removal under traditional diversity principles did not act as a waiver of 
the right to later seek removal under CAFA. 

Conclusion 
While the Graiser decision may not remove all doubt about whether a particular pleading or 
“other paper” meets CAFA’s jurisdictional requirements and thus opens the removal window, 
it serves to expand the scope of cases removable pursuant to CAFA and arguably, to 
diversity jurisdiction generally.  By adopting the “bright line” rule that the removal window 
only opens when a plaintiff provides the defendant with the document that allows the 
defendant to unambiguously ascertain that federal court jurisdiction exists, and by confirming 
that the defendant does not have a duty to independently investigate the removability of an 
action absent such document, the decision should narrow disputes about when the 
defendant knew or should have known enough to seek removal, notwithstanding class action 
plaintiffs’ attempts to find creative ways to avoid CAFA jurisdiction. 

*  *  * 
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8 Id. at 12-13. 



 

Buy One, Get One Free:  Appellate Court Strikes Deal to Permit Defendant’s 
Second Attempt at Removing Class Action Beyond Initial Thirty-Day Removal 
Window  

  4 

Anchorage   Austin   Beijing   Berlin   Boston   Brisbane   Brussels   Charleston   Charlotte   Chicago   Dallas   Doha   Dubai   Fort Worth   Frankfurt     

Harrisburg   Hong Kong   Houston   London   Los Angeles   Melbourne   Miami   Milan   Newark   New York   Orange County   Palo Alto   Paris   Perth    

Pittsburgh   Portland   Raleigh   Research Triangle Park    San Francisco   São Paulo   Seattle   Seoul   Shanghai   Singapore   Spokane     

Sydney   Taipei   Tokyo   Warsaw   Washington, D.C.   Wilmington 

K&L Gates comprises more than 2,000 lawyers globally who practice in fully integrated offices located on five 
continents. The firm represents leading multinational corporations, growth and middle-market companies, capital 
markets participants and entrepreneurs in every major industry group as well as public sector entities, educational 
institutions, philanthropic organizations and individuals. For more information about K&L Gates or its locations, 
practices and registrations, visit  www.klgates.com. 

This publication is for informational purposes and does not contain or convey legal advice. The information herein should not be used or relied upon in 
regard to any particular facts or circumstances without first consulting a lawyer. 

© 2016 K&L Gates LLP. All Rights Reserved. 

http://www.klgates.com/

