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FEDERAL PRACTICE IN THE DISTRICT OF DELAWARE 1 

I.  ROLE OF DELAWARE COUNSEL 

A.  Why do we have Delaware counsel? 

B.  Delaware counsel are not just a mail drop 

1.  Compliance with Rules and Practices of D. Del. - required and expected 

a.  Advise 

b.  Guide 

c.  Enforce  

2.  Help the Court 

C.  Must ensure that all submissions are in accord with D. Del. Local Rules, Federal 

Rules of Civil Procedure and each district judge’s rules and practices 

1.  Counsel must be familiar and fully informed of each Judge's specific practices 

2.  Read local rules 

3.  Visit each judge's website: www.deduscourts.gov/ChambersMain.htm 

D.  Delaware counsel are gate keepers and should not risk credibility 

E.  Written work must be read and reviewed by Delaware counsel with a critical eye 

F.  Advise non-Delaware counsel to tone down rhetoric or inflammatory language 

G.  All submissions must pass the "red-faced" test 

H.  Delaware counsel must volunteer to be sounding board for pro hac counsel 

I.  Extensions should generally be agreed to by Delaware counsel 

1.  Reasonable extension requests should be liberally granted 

2.  There is no need to condition requests -no quid pro quo 

 

 
                                                             
1
 “Federal Practice in the District of Delaware” was presented in 2015 by Judge Sleet and Monte Squire, Esq., and 

this outline is their outline with some modest updating.  
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J.  Best Practices 

1.  Meet and confer 

2.  Be concise and focus arguments/issues for Court 

3.  Don't waste time 

4.  Educate pro hac counsel 

5.  Make realistic requests 

II.  ELECTRONIC FILING 

A.  Delaware counsel and their respective firms/staff are responsible for knowing 

CM-ECF procedures, each Judge's practices and procedures 

B.  All information is posted and available on D. Del. website: 

www.ded.uscourts.gov 

1.  Pro Hac attorney must register for notice rights 

2.  Follow Fed. R. Civ. P., D. Del. Local Rules and Standing Orders 

3.  CM/ECF Guidelines 

4. Guidelines for use of Courthouse Facilities (Tab 2) 

III.  COURT'S DOCKET 

A.  Complex cases  

1.  >50% Patent and IP cases 

B.  Large number of filings (Tab 3) 

1.  # 1 weighted case average during recent years 

2.  Large civil docket (>1200 new filings in 2015) 

C.  Each Judge has large docket/case load- mostly complex cases 

1.  >300 open civil cases per judge 

2.  >175 patent/IP cases per judge 

3.  Trials, civil motions, discovery, claim construction, scheduling, duty 
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matters, criminal cases 

4.  Judicial reporting obligations - CJRA; 6 month motions; bench 

trials/bankruptcy appeals/social security appeals > 6 months old; cases > 3 

years old 

D.  Very limited resources 

1.  Small court - 4 district judges, 3 magistrate judges 

2.  Small staff 

3.  Vastly outnumbered by counsel 

IV.  COURTROOM DECORUM, DEMEANOR AND ETHICS 

A.  There is a duty of candor to the Court and opposing counsel. 

1.  See Judge Sleet's Santarus opinion (April 14, 2010) (Tab 4) 

B.  Duty of fairness to opposing counsel 

C.  Impartiality and decorum of Court 

1.  Never make effort to communicate with Court Ex Parte 

2.  Even on Scheduling Matters 

3.  If counsel won't agree to call together, then contact the Court in writing 

(depending on each Judge's procedures) and cc: all counsel 

D.  Stand when Judge and Jury enter and exit courtroom 

E.  No talking while standing (or packing up, moving) (“R-E-S-P-E-C-T”) 

F.  No first names* 

G.  Promptness and punctuality is expected 

1.  Be sitting in courtroom at least 15 minutes (better 30) prior to hearing time* 

H.  Dress code for lawyers - modest and professional 

I.  Maintain Confidence, Politeness and Courtesy 

J.  Well of the courtroom- Do not enter without permission of Judge 
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K.  Always address Judge as Your Honor* 

1.  Don't interrupt the judge 

2. Always be respectful to the Court in all actions at all times 

3.  Never address opposing counsel unless through the judge or judge directs 

you to do it 

V.  TRIAL PRACTICE IN FEDERAL COUR T 

A.  The focus of the Court is three-fold: 

1.  Value jurors' time 

2. Value the Court's limited time and resources 

3.  Fed. R. Civ. P. 1-"secure the just, speedy, and inexpensive determination 

of every action and proceeding" 

B.  Jury Trial Practice and Courtroom Presentation 

1.  Timed trials 

2.  Evidence/Exhibits 

a.  Judge expects the parties will exchange witness and exhibit lists 

prior to trial. 

b.  Judge also expects that the parties will exchange final witness 

order and documents for those witnesses 1-2 days before they will 

testify 

c.  Issues must be raised in advance 

d.  Exhibits need to be marked by the lawyers 

e.  Demonstratives- Need to be exchanged so objections can be 

worked-out in advance 

3.  Witnesses 

a.  Should be identified in the pretrial order 
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b.  All witnesses are sequestered except a corporate representative and 

experts 

4.  Documents identified in the pretrial order 

a.  Documents cannot be admitted except through witness testimony 

b.  Documents cannot be shown to the jury unless they are formally 

admitted 

5.  Impeachment by deposition 

a.  Deposition excerpts 

b.  Designations need to be exchanged and disputes brought to the 

Court's attention prior to the time they are going to be played 

c.  Video excerpts need to be exchanged even sooner so they can be 

edited 

6.  Transition statements 

7.  Expert Testimony- "Beyond the Scope" Objections 

8.  Jury Instructions 

a.  Remember the judge has to read these out loud 

b.  Be concise and give only what is necessary and what is important 

9.  Order of presentation 

a. Direct 

b.  Cross 

c.  Re-Direct 

d.  No re-cross, unless exceptional circumstance arises (this is very 

rare) 

VI. OPENING STATEMENTS 

A.  Preliminary Considerations 
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1.  Trying a case is not a "brief with legs;" very different skill set 

2.  Remember jurors bring to the decision making process 

3.  Most people learn visually (so use simple, bold, graphic demonstratives) 

4.  What people generally remember: 

a.  Primacy = What they see/hear first (i.e., the first impression) 

b.  Recency= What they saw/heard last 

c.  Frequency = Repeat concepts (i.e., repeat the most important 

concepts; keep this organic from the witnesses) 

B.  Opening Statement- Your job in your opening statement is to tell a credible story 

that will (eventually) be supported by the evidence you present 

1.  First consideration = What is your theme? 

2.  Use your witnesses to present the evidence that proves your theme 

3.  Use your closing to state your theme again, perhaps with more detail 

4.  Read the transcript of your opening statement to draft your closing argument, 

because your opening statement is an essential predicate to your closing 

argument. 

5.  Remember that the jury is "cold" to your story, and you need to warm 

them up gracefully 

6.  To test your theme, find no more than 10 key documents, and use them to 

draft your story 

7.  Purpose of an Opening Statement 

C.  Using Demonstratives 

1.  First find out if you are allowed, and if you are, under what conditions 

2.  Share with opposing counsel (best practice) 

3.  Whether or not exhibits be used (not usually, unless it is an obvious one 
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that both sides agree will eventually be admitted into evidence) 

4.  Limit the number of demonstratives used in opening statement 

VII. DIRECT EXAMINATION 

A.  Fact Witnesses 

B.  Expert Witnesses 

C.  Case-in-Chief / Rebuttal 

1.  Take the time to lay a foundation with each witness, for each document or 

piece of evidence, including experts 

D.  Transition Statements 

1.  Use them (all of the Judges like them) 

2.  Prepare enough so that when your witness gives you the answer you want, 

you know when to stop 

3.  Watch the jury when the witness is answering your questions so you can 

gauge whether they are (1) paying attention and (2) anything makes a 

particular impact 

VIII. CROSS EXAMINATION 

A.  Preliminary Considerations 

1. Structure the exam according to your purpose 

2.  Less is more 

3.  Cover less material very slowly 

4.  Only ask leading questions 

5.  Keep control 

6. Questions should be longer than answers 

7. Consider whether you need to lay a foundation 

8.  How to Impeach (Know each judge's preference) 



9 

 

B.  Experts on Cross Examination 

1.  Less is almost always more 

2.  Expert is not going to change their mind or opinion, live with it because it 

is pointless to argue 

3.  Limit your cross examination to the likely productive areas: 

C.  Redirect 

1.  Limited to the scope of cross 

2.  Prepare in advance 

3.  Typical purpose: showing witness rest of document/testimony that was 

used in attempted impeachment 

4.  It is unlikely there will be any questioning after redirect 

IX. CLOSING STATEMENTS 

A.  Building Your Closing Statement 

1.  "Rule of 3"- most people understand concepts in groups of three, so break 

your theme or important concept into three parts 

2.  Before drafting your closing argument, put yourself in the jury box and be 

thoughtful about what they learned from your trial presentation 

3.  Go back and read your opening statement and make sure you delivered 

what you promised 

X. BASIC TRIAL DO'S AND DON'TS FOR ATTORNEYS 

A.  Opening Statements 

1.  Don't skimp on your opening statement in a bench trial, because Judge 

wants to hear your theme 

2.  Not many lawyers give a good theme or tell a good story, whether it's a 

jury or bench trial 
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3.  Don't use demonstratives in an opening unless both sides agree on them 

B.  Exhibits/Evidence 

1.  All exhibits must come through a witness 

C.  Direct Exam 

1.  Don't make the facts boring 

2.  Don't lead the witness- it shows the judge and the jury that your witness 

is not knowledgeable, not credible 

3.  Don't ask unnecessary preliminary questions (e.g., what is your address) 

4.  Don't allow your witness to be friendly and cooperative on direct, but 

evasive and non-responsive on cross 

D.  Cross Examination 

1.  Impeachment opportunities are rare and lawyers try it too much 

2.  Bad impeachment can do more harm than good 

3.  Must give witness opportunity to refresh recollection 

E.  Closing Statements 

1.  Try to tell the jury which 1-2 exhibits are the most important. If you can, 

tie it to a question on a jury verdict form 

2.  Keep it simple 

X.  PROCEDURES / CASE ADMINISTRATION 

A. Regularly review the “Local Rules & General Orders” issued by the Court to ensure 

compliance with Court’s expectations.  

1. See http://www.ded.uscourts.gov/court-info/local-rules-and-orders 

B. Review the web page for each Judge for applicable forms, guidelines and standing orders.  

Don’t assume each Judge follows the same procedures. 
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 1. See e.g. http://www.ded.uscourts.gov/judge/judge-richard-g-andrews 

C. Patent vs. Non-Patent cases 

1. Most Judges have adopted different pre-trial procedures for patent cases and non-
patent cases.  This can include distinct approaches to: 

a. Scheduling Orders (Tabs 5 & 6) 

b. Pretrial Orders 

c. Voir Dire Procedures 

d. Jury Instructions  

 2. Be familiar with Chief Judge Stark’s new (2014) patent procedures (Tab 7) 

  a. http://www.ded.uscourts.gov/judge/chief-judge-leonard-p-stark 

 D. Be familiar with the Default Standards for discovery 

 1. Default Standards for Discovery or Electronically Stored Information (Tab 8) 

 2. Default Standard for access to Source Code (Tab 8) 

  a. http://www.ded.uscourts.gov/court-info/local-rules-and-orders 

 

    






































































































































