
 

 
Delaware Supreme Court Holds That Expectation 
Damages Involving the Breach of an Obligation to 
Negotiate in Good Faith a License For Early Stage 
Drug Are Not Too Speculative 
By Roger R. Crane 

The Supreme Court’s First Decision 
On December 23, 2015, the Delaware Supreme Court sitting en banc issued its second 
opinion in Siga Technologies Inc. v. PharmAthene, Inc.1.  In its first decision,2 the Court 
reaffirmed its recent decision in Titan3 “that where parties agree to negotiate in good faith in 
accordance with the terms of a term sheet, that obligation to negotiate in good faith is 
enforceable.”4 

In addition, making new law in Delaware, the Court held that where the trial court found that 
but for defendant’s bad faith negotiations the parties would have reached an agreement, the 
trial court was not limited to reliance damages but could award expectation damages.5  
However, the Court noted “[a]n expectation damages award presupposes that the plaintiff 
could prove damages with reasonable certainty.”6 

The Court then affirmed on liability for breach of contract7 but remanded the case to the 
Court of Chancery (Vice Chancellor Parsons) to “redetermine its damages award in light of 
its opinion and noted that the Chancery Court was free to reevaluate the helpfulness of 
expert testimony.”8  In light of its decision, the Court concluded that it did not need to reach 
the issues raised by PharmAthene on its cross appeal, including its contention that the Court 
of Chancery erroneously failed to award it expectation damages on the ground that they 
would be too speculative.9 

The Court of Chancery’s Decision on Remand 
Previously, the Court of Chancery had found that lump-sum damages were too speculative 
and instead awarded an equitable cash flow remedy of 50 percent of net profits from the sale 
of the drug at issue for 10 years after the first sale with the first $40 million going to 

                                                      
1 --- A.3d ---, No. 20, 2015, 2015 WL 9591986 (Del. Dec. 28, 2015). 
2 Siga Techs. Inc. v. PharmAthene, Inc., 67 A.3d 330 (Del. 2013). 
3 Titan Inv. Fund II, LP v. Freedom Mtg. Corp., 58 A.3d 984 (Del. 2012) (unpublished). 
4 67 A.3d at 334–35. 
5 Id. at 334, which are the lost benefit of its bargain. 
6 Id. at 35 n.99. 
7 The Court set aside the Court of Chancery’s other stated ground for liability, promissory estoppel, holding that where 
there is a valid claim for breach of contract there cannot also be a claim for promissory estoppel.  Id. at 348. 
8 Id. at 353. 
9 Id. 
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defendant Siga.  On remand, the Court of Chancery found that (1) it was free to reconsider 
its prior decision that lump-sum expectation damages were too speculative; (2) if it still found 
them to be too speculative, it then could determine if PharmAthene was entitled to a payment 
stream based on breach of contract;10 and (3) agreed to open the record to permit 
PharmAthene to introduce evidence of events that occurred after the prior trial,11 including 
the fact that since the prior trial Siga had been awarded a government contract for the 
purchase of the drug with a value of over $460 million.12 

After the remand hearing, the Court of Chancery found, following a lengthy analysis, that 
lump-sum damages were not too speculative and awarded damages of $113 million, which, 
with interest, attorney fees, and expert witness, cost approximately $194 million. 

The Supreme Court’s Second Decision on Expectation Damages 
On appeal, Siga made three principal arguments.  First, Siga argued that the Court of 
Chancery’s original decision that lump-sum damages were too speculative was law of the 
case and the Court was not free to revisit the issue.  The Supreme Court unanimously 
rejected this argument. 

Second, Siga argued that the Court of Chancery erred in opening up the record in which it 
considered a contract awarded in May 2011 (more than four years after the breach13) in 
determining the reasonableness of the parties’ expectation at the time of the breach.14  In a 
four to one decision, the Supreme Court rejected this argument as well. 

Third, Siga argued that the Court of Chancery’s award of expectation damages was an 
abuse of discretion and its factual findings were clearly erroneous because expectation 
damages were too speculative.  Again, in a four to one decision, the Supreme Court rejected 
this argument.   

In affirming, the Supreme Court upheld the Court of Chancery’s finding that PharmAthene 
had “clearly established the fact of damages.”  Then, the Supreme Court found that the Court 
of Chancery properly applied the principal that once the fact of damages was established, 
there was a “presumption that doubts about the extent of damages are generally resolved 
against the breaching party.”15  The Supreme Court also found that the Court of Chancery 
properly took “into account the willfulness of the breach in deciding whether to require a 
lesser degree of certainty.”16 

The Supreme Court said: 

But in a case about expectation damages caused by breach of a Type II 
agreement, where the wrongdoer caused uncertainty about the final 
economics of the transaction by its failure to negotiate in good faith, 

                                                      
10 PharmAthene v. Siga Techs. Inc., No. 2627-VCP, 2014 WL 3974167, at *6 (Del. Ch. Aug. 8, 2014).   
11 Id.  
12 Id. at n.31. 
13 November 20, 2006. 
14 Siga also argued that in reviewing the contract the Court of Chancery used some of its provisions while ignoring other 
post-breach evidence that proved damages were speculative or should have been less than rewarded. 
15 Siga Techs. Inc. v. PharmAthene, Inc., 2015 WL 9591986, at *17. 
16 Id.  
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willfulness is a relevant factor in deciding the quantum of proof required to 
establish the damages amount.17 

What this decision established is that even in the case of a start-up venture with an early 
stage product and no sales, damages can still be established with sufficient certainty, 
depending on the circumstances, so that they will not be denied as being too speculative. 

For further information, please contact Roger Crane at 212-536-4064. 
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17 Id.  
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